


Tlie Transfer of Property Act 

— — 

Act No. IV of 1882 

( Aa Amended by the Transfer of Propee ty Amendment 
Act, XIC qf 1939 and Act V of 1930 ) 

Preamble 

Ques. State the scope of the Transfer of 
Property Act. Is it a complete code ? 

Ans : — Scope of Act. The transfer of PropeTty Acst - 
as its preamble shows, is no t intamiflii to h o 
the law relating to transfer. The T. P. Aot was passed’ 
^with a Tiew “ t o define amnnH .oeytain parts tb» 
la w relati ng to t he transfer o f property by aot of par ties.* *^ 
The scope of the Act is thus st ndtTy"' c onfined to transfer 
of property by act of parties inter mvos A. e. voluntar y 
trans' ^is betwien~Zmwp persons . The ‘ law of transfer," 
<1) by operation of law, e. g, in case of inaolvencv. f or- 
f eiture or sale in execution of a decree etc, save as pro , 
v id^ b^seo. 57 and chapter IV of^tbiH A cts or (3^ 
r elating to devolution of property after death e. g. bv wil l^ 
is not cov ered bv this Act. 

The chief objects of the T. P. Aot are two: fireHo 
fnrniRb tba complempnt to < ;,he law qf inte state and testa- 
menta rv succession bv harmonising the rules which 
regulate th e transfer of proper ty between living persons 
with the rules affecting its devolution after dealh; and 
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secondly to c omplete th^ code, of contract law, so far jis it 
relates to iimnoveable property. 

Like tile Contract A.ct, the transfer of Property Act 
is not exhaustive, it does not profess to be a complete code 
Thus, for instance, it is not exhau stive on the la^of 
mortga ges. It d oes not ap p ly t o a tr ansfer of property by 
an ^arHnt does not also apply to c reation of easements 
So where a case is not contemplated by any of the provi- 
sions of this Act, the High Court as a Court of Equity is 
entitled to administer the principles of equity as laid 
down in decided oases which are not distinctly prohibited 
by statute — Mayashankar v. Burjorji, 27 Bom. L. R 1449, 


Chapter I 


Preliminary 

Ques. What is the territo rial extent of • 
the TransfeiijoLProperty^^t ? 

Ans : — Extent. The T P Act came into force on the 
first day of July 1882. It was then intended to extend, 
to the whole of British India except Bombay, the Punjab 
and British Burma. But since Ist January 1893, it has 
been extended to the Bombay Presidency and to the area 
included within the limits of Rangoon town and within 
the Municipalities of Moulmein, Bassein and Akyab. 
Prom Ibt January 1922, this Act has been extended to the 
■whole of Burma, excepting certain areas. This act has 
been extended to Berar from 1907- The T. P. Act is n ot 
etill m force in the Punjab, alt hough the equi^ahl a 
principles contained in the T. P” Act are sone-times 
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followed by Punjab Courts. The T. P, Act d oesjiot apply 
to Delhi . It cannot be said to have automatioaily come 
into force in Delhi in 1912, when Delhi was constituted a 
separate province, in the absence of any notification to 
that effect ReUh Bt others v Punjab National Bank, 
A. I R 1930, Lah. 920. 

Ques. Discuss whether the provisions of 
the T. P. Act affect ( i ) any jrighti . liability or 
reli ef in re spect of any ^^l_relation consti- 
tu ted bef6re ~The jj^of~~bam ^ mt b 'force and (ii) 
the procedui^'fbf ~oWaihing such relief. ( Cal. 
1923 , 2 . 5 , 33 . ) "■ “ — ^ - 

Ans :— ( i ) Cla use (e ) of sec, 2 l^s.down .that “ no&ing 
herein contained shall be de emed t o affect — 'any righroK. 
liability a ris ing out of legal rela tion constituted. before 
th is Act cam e i nto force, or any relief in respect of anv 
s uch right or liability .” O'his clause embo dies the gen e- 
ral pr inciple t hat Acta are pro spective and not retros peo- 
tive in t hei r c ^eralion. T husTTor instance, the provisions 
of the T P. Act regarding mort gag es ( S 59 attestation ) or 
tenancy do not apply to a mortgage or tenancy created 
bef ore the passing of this~Abt “Td HBut’ there is aT^ar 
distinction between * relief ’ an'd the mode or procedure fdr 
obtaining such relief and the T. P. Act, though it does not 
touch the substantive right to get a particular relief, does 
not spare the procedure whereby the relief is secured, 

stituted before the oom ^ncement of t he Ac_^ bu t after th e 
int roduction of this Ao t the yro cedure for enf orc nig 
rights is gov erned by it s pro viem ns. It i s hgwavBy not 
the intention of the T. P. Act to r ender ineffeofaiaJLany 
suit commenced and degree mad^ e_ under, theliro cednra in 
force before'TEiis Aot was passed. 
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Sec. 63 of T. P. Amendment Act of 1929 whioh o&me 
in force on 1st April 1930 also lays down that the Amend- 
ments have no jetrospecijive effete. 

Qites. Explain the terms “ immoveable 
property ” and “ attached to_the. earth.” (Mad. 
1902 ). 

Ans i — The term immoveable property is not defined 
in the T P. Act It simply lays down that “ immoveable 
property does not include standing timber, growing crops 
or grass.” The term is defined in Sec. 3 of the Indian 
Eegistration Act as “Immoveable property includes 
lands, buildings, bemditary allowances, rights to ways, 
ligEfsT ferries, fisheries or any other benefits to arise out 
of lai^. and thi ngs attached tQ the earth or permanently 
fastened to anything which is attached to the earth but 
not standing timber, growing crops, nor grasj ” 

The following are immoveable property s — 

(a) The ‘ equity of redemption ’ in mortgaged pro- 
perty. 

(b) A Hindu widow’s life-interest in the income of 
her husband’s immoveable property. 

(c) Office of hereditary priest of a temple. 

(d) Mortgage-debt is immoveable property even 
though the debt is secured by an equitable 
mortgage. 

(e) A JicU ( Market ). 

(f) Factory— Amratto^ v. KeshavIaL 28 Bom. 
L. R. 959. 
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The following are not immoveable property • — 

(a) A decree for sale of immoveable property on a 
mortgage 

<b) G.P. Notes. 

<o) A right of worship (d) Royalty. 

<e) Standing timber. A standing timber is a tree 
which is fit to be used in building and repair* 
ing bouses ; trees which bear fruit or other: 
forest produce are not standing timber bat are 
considered a s immov eable pro^rty. 

(f) A machinery which is net permanently 
attached to the earth and which can be removed 
from one place to another. 

(g) A right to recover maintenance allowance 
( even though it is charged on immoveable 
property ) is not in itself immoveable property. 
A. I R. 1929, All. 281. 

Attached to the earth: — means (a) rooted in the earth 
as in the case of trees and shrubs ; (b) imbeded in the 
earth, as in the case of walls; or buildings or (c) attached 
to what is so imbeded for the permanent beneficial 
enjoyment of that to which it is attached, such as doors 
and windows, whic h arej ialled^ia fares 

Ques. How is the term “ attested ” now 
defined by the amending Acts oF 1926 and 1927. 
What difference has it made in the law in re- 
ga rd to a ttestation ? ( Oain929, 32; AIT. 1927 ). 

Ans •. — Attestation. The following definition has 
newly been added by the T. P. Amendment Aot2XVII 
of 1926 as amended by Act X of 1927. ** A ttested.” in 
■relation to an instrument, means and must bp dpQcgied 
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always to have^meant, attested bj_ two or more witnesses 
ea ch o f whom h^s seen the executant sign or affix his 
mark to the instrument, or has seen some other person 
sigh theTnstrumeht in the presence and by the direction 
of “th^"" executant, or has received from the executant a 
personal acknowledgment of h%s signature or mark or of the 
signature of suchjother person, and each of whom has 
sign^ the instrument in^ the presence of the executant; 
but it shall not be neces'^ary that more than one of such 
witnesses shall have been present at the same time, and 
attestation is neoessaiy,” 

Attestation of signature is not necessary- Prior 
to this definition it was held by the High Courts as 
well by the Privy Council that it was necessary, to 
validate a mortgage under sec, 59 of the T. P Act, that 
the mortgagor must sign the document in the presence of 
the attesting witnesses. A mere acknowledcpmnt of his 
signature by the executant in the presence of the witnesses 
was not sufficient Shamu Pattar v, Abdul Kadir 31 Mad. 215 
affirmed by the Privy Council in 35 Mad 607. In the 
face of the new definition these decisions are no longer 
of any authority. 

definition of attestation i s retrospective i^ts 
o perati on. So all documents executed even prior toTIhe 
passing of the Act XXVII of 1927, in which the attesting 
witnesses did not actually see the executant sign the 
mortgage^deed but r eceived from the executan t a p ersonal 
a cknowledgment of his signature o n the deed, and then 
a ttested the deed, mu st be nevertheless de emed to ha^ 
b een validlv attested. Motilal v, Kasamhhai 29 Bom. 
li# B. 1334« 

Ques. What is an actionable claim? (Madi. 
1925, Cal. 1918, 20, 21, BTHTBomTig^, 32*) 
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. Ans . — Actionable claim “ Actionable claim means 
a claim (x) to any debt, other than a debt s eeded by~ 
moi^gag^f imm'oVeabTe pr^er ty or ^ hypothecation or 
pledge of moveable property, "or TiiT to an y benefic ial 
interest IrTnabveahle'l^ hot in the possession, wther 

aciual or constructive, 'of ’ tBe~dafmmiF, which ^Be Oivil 
CourF 'feebpiise as affordi hg' gfO’BtnJg ToneXIeTTwE^er 
such debt of^enTeH'cfaljrnteMst^^. e^istentracorulng, .con- 
ditional, or contmgent ” 


rhe following are actionable claims ' — 

\ (a) Claim for arrears of lervt-Sheo Govid v Gouri 
4 Pat -13. 


|b) 


The vendor’s right to receive the purchase 
money after he has completed the sale. 
3 All 12. 


(o) A share in partnership 

j[d) A claim for rent to fall due in future becauso 
it is an accruing debt 

(e) A claim to unpaid dower debt — Amir Hasan % 
Muhamad Nazir A. I R. 1932, All. 345. 


The following are not actionable claims : — 

(a) A decree is not an actionable claim. A ^ebb 
IS an actionable claim but a debt which ha s 
already passed into a decree is not so-Da^cZi* 
V Tanjt 24 Bom. 502 , 12 Cal. 610. 


(b) The right of a person to recover damages for? 
breach of a contract is merely a right to sue [ 
Hirachand v Nemchand 47 Bom. 719 ; A. I. 
1933, All 642. 

(c) Debts secured by mortgage of immoveable pro4 
petty or hypothecation of moveable property. / 



TRANSFER OF PROPERTY ACT 


I Sec. S 




(d) A claim to mesne profits is not an actionable 
claim but a mere right to sue and there'fote 
cannot be transferred. 3 Pat 575, 

(e) An UDcerJain sum cannot be included in the 
word ‘ debt’ and therefore a claim to it is not 
an actionable claim. 

Qites. Define “Notice.” ( Cal. 1928, 30, 31; 
All. 1925. ) 

Ans : — Notice. *• A person is said to have “ notice ” of 
a fact when he actually knows that fact, as when, but for 
wilful abstention from an inquiry or search which, he 
ought to have made, or gross negligence, he would have 
known |t” 

Explanation I to the above definition states that 
Begistration is notice. 

Explanation II states that actual possession is notice. 

Explanation III states that notice to an agent is 
notice to the principal 

Qms. Distinguish between ‘ ac tual n otice ’ 
and ‘ Construot ivje noti ce. ’ ( Cal. 1925, 32. ) 

Ans\ — The T. JP Act contemplates three kinds 
n otic e, namely, (1) actual notice; (3) constructi^e^notice; 
^nd (3) notice to agentT^ 

An actual notice. A person is said to have actual 
notice of a fact when be actually knous it An actual/ 
notice, to constitute a binding notice, must be definite in-/ 
formation given by a person mteret^ted in the thing iri 
cespect of which the notice is issued, and it must be given 
in the same transaction 

Constructive notice. A person is said to have con- 
«ti 3 iotive notice cf a fact when but for ( i ) wilful abstm^ 
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Um from inquiry or search or (Ji ) gross neghgenge, ha 
•v<rould_ have known it. Thus, (1) a person refusi_ng a 
registered letter_ sent by post mi^l£~l)e deemedjto have 
constructive notio^ofjt, and he cannot afterwards plead 
ignorance of its contents, because he had wilfully abstain- 
ed from receiving it and acquainting himself with its 
contents. Jogendra v Dtvarka 15 Cal. 681 

(2) A prudent purchaser should not rest content with 
merely seeing a mutation entry, if it does not cover the 
whole of the land he is purchasing He ought to 
ascertain what are the entries in the Eecord-of-Rights 
and whether the vendor has got full proprietary right or 
mortgage right If he fails to do so, there is a want of 
care or a wilful abstention from inquiry or search Hanlal 
V. Mulchand 3 0 Bom. L, R 1149. 

Ques. How far i s Regis tration Notice? 
( Cal. 1927, 31, 34. Bom. 1928 ) 

Ans : — Formerly there was a coafliot of decisions as 
to whether the registration of a document under the 
Indian Registration Act is of itself constructive notice of 
the transaction effected by the document The Legis- 
lature has now interfered to set at rest this judicial con- 
flict by making express provision t hat. regtsfrat iaauylML 
instrument_j[e^ to immoveable^rogeity^ fo 

nc]fic& of the in^t^meh^t dgXejofth^ 

Vide Expl I to the definition of^Notice^T^^ 3. "““Sut 
in a case when the property is not all situated in one 
fcub-distncb or when the registered instrument has been 
registered under sub-section (2) of Sec. 30 of L E. Act 
from the earliest date on which any memorandum of such 
registered instrument has been filed by any Sub Registrar 
within whose sub-district any part of the property is 
situated. For registration to operate as notice three other 
requisites have to be fulfilled, viz, that ( i) registratiocLfeas 



10 


TRANSFER OF PROPERTY ACT 


[ Sec. 3 


been eflFeofced or completed in accordanoa with the pravi- 
sions of the Registration Act, (ii) necessary entries have 
been made in the books of the Registration office under 
Sec 51 of the Registration Act, (in) the necessary indexes 
have been prepared under Sec. 55 of the Registration Act 
to facilitate search. 

Registration is notice only where the transaction is 
required to be registered. In cases where registration is 
not compulsory but is only optional the mere fact of 
registration constitutes no notice. Registration is con- 
structive notice of the registered document itself, but it 
cannot operate as notice of the unregistered instruments 
which are recited in the registered instrument and from 
which the holder of it derives his title. Sharfuddin 
Oovind 27 Bom. 452. 

Registration is a constructive notice to subsequent 
mortgagees or purchasers, but it cannot constitute notice 
to a pnor mortgagee 

Registration of a sub-mortgage does not amount to 
notice to the original moitgagor. Therefore where a 
mortgagor who bad no actual notice of a registered sub- 
mortgage makes a pavment in good faith to the mortgagee, 
the payment is not vitiated, notwithstanding the fact that 
such payment was made subsequent to the registration of the 
sub-mortgage. Safuidev v. 8hekh Papa Miya%^ Bora. 199. 

Ques. How far possession amounts to 
notice? (Cal. 1933) 

Am — Possession amounts to notice: — Before the 
reoetit addition of Explanation II to the definition of 
notice, it was not clear how far possession is to be regar- 
ded as notice. In some cases it has been held that posses- 
sion amounts to such notice of title as the person in 
possession may have ( I. L R. 25 All 366 ). In other cases 
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Courts ha ve felt difficulty in expressing any opin^n on 
the^nfc. (L L. R. s'Oal 597) "l^newly a^d ExplJl 
provides_that the person dealing a ny ini n ioveab le 

pro^rty^h allT ^eemed to hav^jioHce pitlie titia_.of_any 
p erson _ who, foF the time being, in actual possession 
th^eof. The reason of the rule is that possesiibn being 
pnma facte evidence of title and also the only visible 
badge of ownership, a man in possession is entitled to 
impute knowledge of that possession to all who may have 
to deal with any interest in the property, and persons so 
dealing cannot be heard to deny notice of the title under 
which the possession is held and he can also be held 
bound by all the equities in favour of the person in posses- 
sion. Possession to operate as notice must be actual 
possessio^arTd notlnerSty Of a 6m6'/sruc7fz;e*nature. 

Ques How far is the knowledge of the 
agent knowledge of the principal ? (Cal. 1932)- 

— Notice to Agent. — The general rule and the 
limitations to it are now embodied in Expl III to the 
definition of notice, which lays down that “ A person 
shall be deemed to have had notice of any fact if his 
agent acquires notice thereof whilst acting on his behalf 
in the course of businebs to which that fact is material. 

Provided that, if the agent fraudulently conceals the 
fact, the principal shall not be charged with notice thereof 
as against any person who was a party to or otherwise 
cognisant of the fraud. 

To affect the principal with notice, five things are 
necessary : — (a) The agent must have received the notice 
during the agency; (b) The knowledge must come to him 
as agent; (c) It must be in the same transaction; (d) It 
must be material to the transaction; (e) It must not hava- 
been fraudulently withheld from the principal. 
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Knowledge of an agent acquired in a matter for which 
he was not agent, and in a transaction of a date before the 
^agency commenced, cannot be imputed to the principal — 
■Ohdbildas v. Dayal Mowji 31 Bom, 566 ( P 0 ) 

Ques. What is the effect of the Amend- 
ment Act III of 1885 of Sec. 4 of T. P. Act ? 

Ans — ^Tbe second para of Sec. 4 of the T. P, Act e. g,, 
“And sections 54, paragraphs 3 and 3, 59, 107, 133 shall 
be read as supplemental to the Indian Registration Act, 
1908 ” has been added by the T. P. Amendment Act III 
of 1885. Before this para was added, a difficulty arose 
that while an unregistered sale-deed of property of less 
than Rs. 100 would convey a good title under the Regis- 
tration Act, it would be wholly in-effectual under the 
T P, Act, unless it was accompanied by delivery of 
possession. This difficulty has now been removed and 
'Sec 54 has been made supplemental to the Registration 
Act, the effect of the addition is that if a sale of immove- 
able property is made by a written instrument, tbe instru- 
ment is compulsorily registrable, irrespective of tbe value 
of the property comprised therein — Sohon Lai v. Mohan 
Xa/50A11. 986 (P.B.) 

Similarly — a lease for a period of less than a year, 
if made in writing, must be registered under Sec. 107 of 
the T. P. Act, though it is not compulsorily registrable 
under Sec. 17 of the Registration Act — Rama Sahu v. 
Govoro, 44 Mad. 55 (64 ) P. B. 

Sec, 4 has nothing to do with charges, because a 
-charge is outside the domain of the Registration Act, and 
4s valid even though unregistered — Manekchand v. Oanesk- 
Jal 35 Bom. L. R. S88> 
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Chapter II 



Of Transfer of Property By Act of Parties. 

Ques. Define “transfer of property”. (CaL 
1925, 28, 29, All. 1927; Bom. 1927, 30. 

Ami — ^“Transfer of property” means an act by 
which a living person conveys property, in present or in 
future, to one or more other living persons, or to lamselff 
or to himself and one or more other living persons: and 
“to transfer property ” is to perform such act. 

In this section ‘ living person ’ in cludes a _pqmpany 
or ^afc gpeiat ion or body of i ndivid uglg,. ’wlh^feer itjcqrpora- 
t ed ornot l fiuj^h dtHIpg h ere^pontained shall afiEact any 
laaUE or the time b eing in force relating to transfer of 
prop erty to or~By companies, associations -pr bpdies of 
individuals,*’' (Sec 51 

Ques. What property may and what 
property may not be transferred under the 
T. P. Act? (Cal. 1929, 34; Bom. 1929,30. 
Adv. 29, 30, 34. ) 

Ans — “Property of <xny kind may be transferred 
except as otherwise provided by this Act, or by any other 
law for the time being in force 

Under t he T. P — Act certain rights and ipterefitH,. 
however oannoii he Jxansferred, and they are menj^ion ed 
below. 

(a) The chance o-f an heir apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on th»' 
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<death of a kinsman, or any other mere possMity of a Ijke 
nature cannot be transferred. 

(b) A mere right of re-entry for breach of a condition 
subsequent cannot be transferred to any one except the 
owner of the property affected thereby. 

(c) An easement cannot be transferred apart from the 
dominant heritage 

(d) An interest tn property restricted in its enjoyment 
to the owner personally cannot be transferred. 

fdd) A right to future maintenance, in whatsoever 
manner arising, secured or determined, cannot be 
'transferred. 

(e) A mere right to sue cannot be transferred, 

(f) A public office cannot be transferred, nor can the 
salary of a public officer, whether before or after it has 
become payable. 

(g) Stipends allowed to military, air force and civil 
pensioners of Government and political pensions cannot 
be transferred. 

(h) No transfer can be made (1) in so far as it is 
opposed to the nature of the interest affected thereby or 
(2) for an unlawful object or consideration within the 
meaning of sec. 23 of the I. C. Act 1872 or (3) to a person 
legally disqualified to be a transferee. 

(i) A tenant having an untransferable right of 
occupancy, (2) the farmer of an estate in respect of which 
default has been made in paying revenue, or (3) the leB|ee 
of an estate under the management of a Court of Wards 
■cannot assign his interest as such tenant, farmer or 
lessee. ( Sec. 6 }. 
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Ques. Can a Hindu or a Mahomedan 
transfer property which is not in his possession? 

Ans : — U nder the Hindu Law the right of a presum- 
ptive reversionary heir or the bare chance of surviving 
another and succeeding to his inheritance is no more 
than a spes mccesbtonis or expectancy and cannot be 
transferred under clause (a) of Sec, 6 T. P. Act. A transfer 
by a Hindu of a reversionary interest is void. A rever- 
sioner cannot transfer his interest even in moveable 
property ( e. g. promissory notes ) — 32 All. 88. 

But a vested right, the right of enjoyment and 
possession being only postponed, can be transferred. 40 
All. 692. 

In Bengal and U. P. a member of a joint Hindu family 
other than the father cannot alienate his undivided share 
in ancestral estate held in coparcenary, on his own private 
,aocount with the consent of his co-sharers. In Madra s 
and B ombay he can transfer fo r value but not by w ay 
o f gif t. ' 

Under the Mahom edan Law also, the trans fer of 
orpeo tancy is invalid. The chance oi^n heir apparent i s 
n othing more than an expeotano;^ Wm65"1g~tnaflSer t rans- 
ferabl e no r _jeleaBal5Ie ' "under t he Mahomedan La w — 

. Samauddin V Abdul M Bom. 165. Even the rehnqmsh- 
ment by an heir apparent of his right of inheritance is 
invalid .' — Asa Beem V. Karuppan 41 Mad. 365. 

Ques. What ar e the of a vali d 

tra nsfer as regards tb ejtjrausfftrnr, tra,'nafjflree 
and the property trans|erred. ( Bom. 1925, 27 ). 

Ans : — The essential of a valid transfer as regards 
the transferor, transferee and the property transt erred are 
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shortly these (1) The transferor s hould be a pereon ( the 
word ‘ person ’ includes a iartdioal perso n ) comfLetjjiL to 
conimct and the transferable property must belong to him, 
or at least, he must Se authorised to dispose of property 
not his own ( Sec, 7). (2) The transferee must be capable , 
of holding property and must not be a person legally disy 
qualified to receive a transfer (See Seo. 136 of this Act) A 
minor can be a valid transferee Murnkoer v Madan Oopal 
38 All 62 (3) Th-O property, as well as the transferor 

and transferee must be in esse ; (4) The property should 
he transferable-under Sec, 6 of the T, P Act; (5) The 
nepessary formalities ( registration etc. ) if prescribed 
must be gone through. 

Ques. “ The accessory follows the princi- 
pal.” Explain and illustrate the principle by 
reference to the ordinary operation of transfer 
under T. P. Act. ( Cal. 1924, 25 ). 

Ans • — Operation of transfer. Tlie maxim “ the 
accessory follows the principal ” signifies that when a 
r nan . acquires a property be. by the very 'lact Of his(| 
acquisition becoines' the 'Owner also of all that] 

appertains to it as neoespary. This principle is embodied' 
and explained in Sec. 8 of the T. P. Act which states that 
“ Unless a different intention is expressed or necessarily 
implied, a transfer of property passes forth-with to the 
transferee all the interest which the transferor is then 
capable of passing in the property, and f» the legal inci- 
dents thereof. 

Such incidents include, where the property is land, 
the easements annexed thereto, the rents and profits 
threieof aooruitig after* the transfer, and all things attached 
to the earth ; 
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and the property is maohinerv attached to 

the earth, the moveable parts thereof ; 

and where the p roperty is a hous e, th e easements 
annexed thereto, the rent thereof accruTng after the trans- 
f erVa nid.the looks, keys, bars, doors, windowsj and all other 
things provided for permanent use therewith ; 

and; where the property is a debt or other action- 
able claim, the__je6Rritjes_ therefor (except where they 
are also for other debts or claims not transferred to 
the transferee), but _not^arrear of ren t aoorne d before 
th^rsmsfer ; 

and, where the property is money or other property 
yielding income, the interest ouRSQm« accruing 
after the transfer takes effec t.” 

The object of this section is to out down the length of 
deeds by doing away with the mention of the incidents 
of the property, which will be implied to be automatically 
conveyed by Sec. 8. 

This sec Hoti is inannlioable tc^ransfera by. execution 
sales. 39 llad 283. But in an receht^lahabad case, the 
principle of this section, though not the section itself, has 
been applied to a Court sale. Thus, if the property is at 
the date of the suction sale eub]ect to a charge, the pur- 
yjhaser takes it subject to the charge ; he is not clothed 
Erith a higher interest in it than what the transferor was 
fcapable of passing, Nathamlal v. Durga Das A, I. E, 
6.931, All. 62. 

Ques. What transfers of property are ex- 
pressly required to be made by writing and 
what are not so required ? 

2 



18 


TRANSFER OF PROPERTY ACT 


[ Sec. 9 


Am — Oral transfer — ■“ A transfer of property may 
be made without writing in every case in which a writing 
is not expressly required by law ” Sec. 9. 

Where writing is not necessary : — Writing is not 
necessary in the following cases. 

(1) A surrender of a lease is not a transfer and 
need not be in writing 

(2) A transfer made in compromise of a claim is 
neither a gift nor a sale nor an exchange, so no writing 
is necessary. 

(3) A partition of joint family property is not an 
exchange and is not by law required to be in writing — 
Satya Kumar v. Satya Kripal 10 C. L. J. 503. 

(4) The creation of an easement is not a transfer 
thereof and therefore can be created by oral agreement. 

(5) A transfer of land by a husband to be en]oyed 
by his wife during his life-time in discharge of future 
maintenance is not a gift or sale and may be made without 
writing — Madan Pillat o. Badrakalt, 45 Mad 612 ( F. B. ). 

Where writing is necessary: — Writing is necessary 
in the case of following instruments : — 

(a) Sale of immoveable property of the value of 
Es. 100 or upwards — Sec. 54. 

(b) Sale of a reversion or other intangible thing — * 

Ihid- 

(o) Simple mortgage irrespective of the amount 
secured — Sec. 59. 

i(d) All other mortgages securing Rs. 100 or 
upwards — Ibtd: 

<(6) Leases of immoveable property from year to 
year, or for any term exceeding one year or 
reserving a yearly rent — ^Sec. 107. 
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( f ) Notiioe for fche’determination of leases — ^Seo.106. 

(g) Exchange of immoveable property of the value 
of Es 100 or upwards — Sec. 118. 

th) Gift of immoveable property — Sec. 123, 

( i ) Transfer of an actionable claim — Sec. 130. 

(. 3 ) Notice of transfer of actionable olaim-Sec. 131 

Ques. Point out in what cases are the 
conditions restraining the transferee of property 
from making any alienation valid and in what 
cases tliey are not valid. (Bom. 1926, 31.) 

Ansi — Conditions restraining alienation — Sec. 10 of 
the T P. A.ot lays down that “ where property is trans- 
ferred subject to a condition or limitation, absolutely re- 
straining the transferee or any person claiming under him 
ifrom parting with, or disposing of his interest in the pro- 
perty, the condition or limitation is void.” The general 
rule in this Sec. that a condition in absolute restraint on 
alienation is void, is founded upon the principle of public 
policy allowing free circulation and disposition of 
property. A conditi on i_njc§straint pf alienation is a c oa- 
dition repugn^t to the nature of the grant jand, as such, 
■inoperative. ~ 

Conditions which are void — Examples:— If A trans- 
i&rs his property to B and imposes a condition that B 
will not alienate it, the condition is void- Condition to 
sell the property at a fixed price or a condition restraining 
alienation of property except to a particular person or 
pel aons IS void. A restriction in the power of alienation is 
void even though the restriction is contained in a com- 
promise. 
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Conditions which are valid-Examples. There are two 
exceptions mentioned in Sec 10 to the above general rule 
viz. (1) in the case of a lease where the condition is for 
the benefit of the lessor, i. e. it must be supplemented by 
a clause that the “ lessor shall have a right of re-entry in 
case of the lessee’s breach of the condition against aliena- 
tion. ” A.nd (2) in the case of a married woman ( not being 
a Hindu, Mahomedan or Budhist ) property may be 
transferred subject to a restraint on alienation during her 
marriage. 

Bestraints on alienation Imposed by statute are bind- 
ing on all persons. 

But although Sec. 10 renders void all conditions 
■which absolutely restrain the transferee from disposing of 
the property-except in the above two cases-it is silent as 
to the validity of qualified restraints. A qualified restraint 
on alienation has therefore been held valid. A stipulation 
fc^preemption is held valid. 

A general restriction on assignment does not apply to 
an assignment by operation of law, taking effect in inmtum, 
as a sale under an execution 

Ques. State in what cases are the condi- 
tions restraining a transferee of property from 
enjoying it in any manner he likes, valid and 
in what cases they are invalid. 

Ans: — See 11 of the T. P. Act lays down that 
where, on a transfer of property, an interest therein is 
created absolutely in favour of any person, but the terms 
of the transfer direct that such interest shall be applied or 
enjoyed by him in a particular manner, he shall be 
entitled to receive and dispose of sucb interest as if there 
were no such direction.” 
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Thofe piiociple of this section is that an interest 
created in favour of a person must be absolute, and that 
limitations directed against the free enjoyment of the 
^property are void. The principle of this section applies 
AS much to mortgages or leases as to gifts or sales, 8 
^11. 452. 

Conditions which are not valid : — 

(a) Restraint on partition is void. Mokoonda v, 
Oonesh 1 Cal. 104. 

(b) Restraint on alienation for some period- 
Chamara v. Sana 14 O. L. J. 303, 

(0) Condition as regards residenoe-i2iiA?n*nt6at 
Laxmibcn 44 Bom. 304. 

<d) A condition postponing enjoyment of the 
property is void-JWoj/d «. Webb 24 Oal 44. 

<e) Restrictions contained in a decree. 

(f) Restriction as regards succession. A. I. R. 1931 
P. C 179. 

Conditions which are valid ' 

(1) Where a gift. is. paade not of ftdl proprietary 
rights but only of usufruct of land for the 
purposes of maintenance . — Jugdeo 'vf'Jvxda 
Prasad 15 O, C. 345. 

(2) A covenant not to use the house for any other 
purpose than a private residence was held to be 
not repugnant to the nature of the estate. 

The second para of the sec. 11 also makes an exception 
'to the above general rule in favour of the restriction 
imposed on the en]oyment of servient tenement for tha 
benefit of the dominent tenement. Affirmative covenants 
.are not by themselves invalid as between the transferor 
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and the transferee, negative or restrictive covenants only 
can be specifically enforced against a third person. 

Ques. Examine the validity of the follow- 
ing disposition A transfers a property to B 
and provides that on B becoming an insolvent, 
the property shall revert to A. 

, Ams . — ^The disposition is void under Sec. 12 of the 
T. P. Act ■which lays down that “ when property is trans- 
ferred subject to a condition or limitation, making any 
interest therein reserved or given to or for the benefit of 
any person to cease on his becoming insolvent or end- 
bavouring to transfer or dispose of the same, such condition 
or limitation is void. Nothing in this section applies to 
a condition in the lease for the benefit of the lessor or 
those claiming under him.” The section means that a 
condition attached to a grant that the grantee shall cease 
to have any right on becoming insolvent, or on attempting 
to alienate the property is void, and the grantee takes the 
entire estate as if that condition had not beeR attached.. 
The reason is, that it is manifestly unjust that the grantee 
should enjoy and possess all the tndtaa of absolute domin- 
ion over the property, and yet be deprived of the right of 
alienation incident to such property; and it is equally un- 
just that creditors who may have made advances on the 
strength of the property should be deprived of its security 
on account of a clause in the transfer, which none but the 
grantor and grantee may know anything about. 

Qiies When does a transfer of property 
for the benefit of an unborn person take effect ? 
( Bom. 19^7 ) 

Ansr— Where, on a transfer of property, an interest 
therein is created for the benefit of a person not in exist- 
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ence at the date of the transfer, subject to a prior interest 
created by the same transfer, the interest created for the 
benefit of such person shall not take effect unless it extends 
to the whole of the remaining interest of the transferor in the 
property. ( S. 13. ) 

Illustration-. — A transfers property of which he is the 
owner, to B, in trust for A and his intended wife suooes' 
sively for their lives, and after the death of the survivor, 
for the eldest son of the intended marriage for life, and 
after his death for A’s second son. The interest so created 
for the benefit of A’s eldest son does not take effect because 
it does not extend to the whole of A's remaining interest 
in the property. 

The rule laid down in this sec is applicable to move- 
able as well as to immoveable property. ( Ocamsji v. 
Eustomji 20 Bom. 511 ). 

A _child en venire sa mere is. considered to ..be in 
existence. 

Qites^ State and explain briefly “ The rule 
against perpetuity.” (Cal. 1923, 27, 31; AIL 
1922, Bom, 1925, 32, 35 ) 

Ans : — Rule against perpetuity . — The rule as con- 
tained in sec, 14 of T. P. Act runs thus — “ No transfer of 
property can operate to create an interest which is to take 
effect after the lifetime of one or more persons living at 
the date of such transfer, and the minority of some person 
who shall be in existence at the expiration of that period, 
and to whom, if he attains full age, the interest created is 
to belong. ” 

This sec. deals with what is termed “the doctrine of 
remoteness” or “the rule against perpetuity ” and corres- 
.ponds to sec. 114 of I, S. Act. It invalidates any transfer 
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which delays the vesting of the property beyond a life or 
lives in being and the minoritu of the donee, who must be 
living at the close of the last life. That is there must be 
Tio vnterval between the determination of the preceding in- 
terest and the vesting of the interest taken by the person 
who was not in existence at the date of transfer except in 
the case of minority. That property cannot be tied up longer 
than for a life in being and ( twenty-one in England ) 
eighteen years after. This is called the rule against 
perpetuity. The rule against perpetuity is founded 
upon consideration of public policy, namely, to prevent 
the mischief of making property inalienable. The rule is 
applicable both to Hindus and Mahomedans and relates to 
any property moveable or immoveable, but is inapplic- 
able in the case of gifts to charities. 

Ques. “ In determining whether a gift is 
good or bad according to the Law of Perpetuity, 
regard is to he had to possible and not to actual 
events. ” Explain with illustration. 

Ansi — Where a gift is affected with the vice of its 
possibly exceeding the presribed limits, it is at once and 
altogether void. And even if in its actual event it should 
fall withiu such limits, yet it is still absolutely void as if 
the event which would have taken it beyond the limit have 
occurred. In determining whether a gift is good or bad the 
test is not that the gift lias actually vested within the 
prescribed limits but that there was no possibility of its 
having been postponed beyond the limits. If therefore 
there was a possibility, the gift is bad even if in actual 
event it vests within the prescribed limits. For example, 
a device is made to A (a bachelor) for life and then to his 
wife for life and the remainder to other persons ; the gift 
is invalid, because it is possible that A should marry a 
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wife who was nofc born at the testator’s death, that is, it is 
possible that an unborn person will take a mere life inter- 
est and not all that remcans, this mere possMity will vitiate 
the whole device though in actuality in the particular case 
A’s wife may not be an unborn person at the testator’s 
death, — Nabtn Chandra v. Ecyam 25 0. W. N. 901. 

Ques. Mention the exceptions to the Rule 
against Perpetuity if there be any. ( Cal. 1916, 
Bom. 1935 Adv. 1939 }. 

Ans: — The following are the exceptions to the Rule 
against Perpetuity 

(1) Vested interests are not affected by the role, for 
when an interest has once vested, it cannot be 
bad for remoteness. 

(2) The rule has no application where land is pur- 
chased or property is held by a Corporation. 

(3) Gifts to charities do not fall within the rule. 
Sec. 18- 

(4) Property settled upon individuals for memora- 
ble public services may be by express legisla- 
tion exempted from the operation of this rule. 

(5) The rule against perpetuity Applies when an 
interest in property is created, and has no 
application to personal contrads. 

(6) Covenant of redemption in a mortgage does 
not offend the rule,-PcKftna7iabAa v. Sttaram 
54 M. L. J. 96.* 

(7) The rule does not apply to contracts for per- 
petual renewal of leases. 

(8) The rule does not apply where only a charge is 
created which does not amount to transfer of 
any interest. Mathub Hasan v. Kalauoatt A. I. B. 
1933 All. 934. 
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Ques. What are the conditions under 
which a property may be validly transferred to 
an unborn person ? 

Am : — ^When an interest in property is sought to be 
created for the benefit of an unborn person, the following 
conditions embodied in Sec 13 and 14 must be fulfilled. 

(1) That the unborn person must be given the 
whole of the remaining interest, whatever 
intermediate interests may be created in 
favour of living persons. (Sec. 13.) 

(2) That the vesting of the property transferred is 
not delayed beyond a life or lives in being at 
the date of transfer and the minority of that 
unborn person ; and 

(3) That the unborn person must come into exists- 
noe on or before the close of the last life named 
by the transferor. 

Ques. State the rule enacted in the T. P. 
Act regarding an interest created for the bene- 
jdh of a class of persons with regard to some of 
whom it fails by reason of remoteness. 

What is the reason of the amendment of 
Sec. 15 made by Sec. 9 of the T. P. Amendment 
Act, (XZ of 1929)? 

Am i — Transfer to a class.— The rule is enacted in 
Sec. 15 of the T. P. Act and may be stated thus “ If, on a 
transfer of property, an interest therein is created for the 
benefit of a class of persons with regard to some of whom 
such interest fails by reason of any of the rules contained 
.in sections 13 and 14, such interest fails m regard to those 
persons only and net m re gat d to the whole class." 
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• For the words “ as regards the whole class, ” of the old 
sec. the following words have now been substituted “ in 
regard to those persons only and not in regard to the 
whole olasa” The principle of the old section was that 
a gift to a class which was void as to any member of that 
class by reason of being too remote, must fail altogether. 
The rule in Leake v. Eobinscn, on which the old section 
was based, has except in a few early Calcutta oases, never 
been followed in India. 

Prior to certain special Acts, Hindu Law did not 
permit a gift in favour of a person who was not in exist- 
ence at the date of the gift, or a bequest in favour of a 
person who was not in existence at the death of the testa- 
tor. — Tagore v. Tagore, — on the ground that a person 
capable of taking must be in existence at the material 
date. ,To remove this disability three Acts were passed, 
namely, (1) Madras Hindu Transfers and Bequests Act I 
of 1914, (2) The Hindu Disposition of Property Act, !XV 
of 1916, and (3) Hindu Transfers and Beduests ( City of 
Madras) Act VIII of 1921. It is declared by all the three- 
Acts that a transfer inter vivos or disposition by will of 
any property shall not be invalid by reason only that the 
transferee or legatee is an unborn person at the date of 
transfer or the death of the testator as the case may be ; 
and Secs. 13 and 14 of the T. P. Act and Secs. 100 and 101 
( now 113 and 114) of the Indian Succession Act were 
applied to gifts and bequests to unborn persons. 

The important consequence of the above Acts is that- 
before the passing of the three Acts an unborn person 
could not take at all, but a bequest did not fail in its- 
entirety but enured for the benefit of those who were in 
existence at the death of the testator f Rai Bishen Chand 
Msmt Asmcada Kosr, also Bhaghativ Kalicharan.\ Since 
the enactment of the three Acts, an unborn person carv 
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take, hub a bequest which offends the rule against perpe- 
tuity renders the bequest void in regard to the whole 
class ( vide old sec. 15 )— <1925) 48 Mad. 906 (P. 0.) Thus, 
while before the three Acts were passed a bequest to a 
class of persons some of whom were not in existence at 
the death of the testator did not fail in regard to the whole 
class, these Acts have brought about a result which it is 
conceived, was hardly contemplated when these Acts 
were passed. 

In view of what is stated above the amendment has 
been made in sec. 15 of the T. P. Act. 

Ques. X makes a gift in favour of A for 
life, afterwards to A’s eldest son (unborn) for 
life and then to B, a person in existence at 
the time of transfer. Is the transfer to B valid ? 
<3rive reasons. 

A?is : — Here as the prior gift to A’s eldest son fails by 
reason of Sec. 13 which prohibits the grant of mere life- 
interest to unborn persons, the gift over to B also fails as 
per Sec. 16 which states that “ where by reason of any of 
‘the rules contained in section 13, 14, an interest created 
for the benefit of a person or of a class of persons fails 
in regard to such person or the whole of such class, 
any interest created in the same transaction and intended 
.to take effect after or upon failure of such prior interest 
also fails. ” 

Ques. How long can the income of any 
property transferred be directed to be accumu- 
lated so as to prevent its being received and 
«njoyed by the transferee ? When is accumu- 
lation permitted ? 
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,Ans : — Direction for accumulation — By the T P. 
Amendment Act of 1929 the old Section 18 (Accumulation) 
has been numbered as Sec. 17 with substantial amend- 
ments The spirit of the old section was to discourage 
accumulation only making a small concession in its 
favour which was to last only for a period of one year 
from the date of the transfer. The legislature has now 
allowed accumulation ( i ) during the life-time of the 
transferor, or ( ii ) for a period of eighteen years from the 
date of transfer, and where a direction for accumulation 
exceeds the longer of the above two periods it will not 
be altogether void, but will fail only in respect of tha 
excess period. 

Subsection ( 2 ) of the new Sec. 17 now altogether 
abolishes the restriction against accumulation for the 
purpose of ( a ) the payments of the debts of the transferor 
or transferee, or ( b ) the provisions of portions for child- 
ren or remoter issue of the transferor, or transferee 
or ( c ) for the preservation or maintenance of the property 
transferred. 

Ques. Does the rule against perpetuity 
apply to transfer in perpetuity for the benefit 
of the public ? 

Ans : — ^Transfer for benefit of public-Seotion 18 lays 
down that “ the restrictions in sections 14, 16 and 17 shall 
not apply in the case of a transfer of property for the 
benefit of the public in the advancement of religion, 
knowledge, commerce, health, safety, or any other ohjeob 
beneficial to mankind.” 

In India a direction for accumulation has been held 
valid in the case of Hindu and Mahomedan religious 
endowments though it infringed the rule against perpetui- 
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ties so the words “ and 17 ” have been now added m 
Sec. 18 thus, a permanent transfer may be made in the 
following oases : — 

(1) Walcf suoh as for burning lamps in mosque 
or reading koran in public places — 33 All. 400. 

(2) A gift for Sadaoarl or for building a well — 
14 Bom, 1 

(3) Gift for maintaining universities or schools of 
learning — 31 Cal. 166. 

But in the following cases the gifts have been held to 
be not religious or charitable, e. g. 

(1) a gift for the performance of ceremonies for 
the spiritual good of the donor or his family 
Ltmjt V. Bapuji 11 Bom. 441. 

(3) A gift for the repair of a private tomb or 
monument. 

(3) A bequest to a " dharma ” was held void as the 
word ‘dharma’ was too vague and indefinite 
for the Court to enforce the gift — Bunchordas v. 
Parvati, 23 Bom. 725 ( P. C ). 

Ques. Define “ Vested interest ” and 
“ Contingent interest.” Explain, giving illus- 
trations, the difference under the T. P. Act 
between ( 1 ) a vested interest and a contingent 
interest, (Bom. 1924, 26, 33 Adv. 1234.) 

Ans : — ^Where on a transfer of property an interest 
“therein is created in favour of a person without specify- 
ing the time when it is to isike eflfeot, or in terms specify- 
ing that it is to take fortb-with, or on the happening of an 
-event which must happen, suoh interest is vested. (S. 19) 
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ml^res^ is io take efifeot fortb-witb it is said 
'I& be vested in possession, but if it is to take efifeot not 
forth-witb but on the happening of an event which must 
happen, it is said to be vested but not in possession(S.19X 
Where on a transfer of property, an interest therein |s 
created in favour of a person to take effect only <^,t|ke 
happening of a specified uncertain event, or if a speoified 
uncertain event shall not happen, such person thereby 
acquires a contingent interest in the property, ( S. 21 ) 

The chief points of difference between the two kinds 
of interests are — 

(1) A vested interest does not depend upon the fulfil- 
ment of a condition ; it creates a present and 
immediate right though the enjoyment may be 
postponed to a future date. It may therefore 
be vested in possession or vested yet not in 
possession. But a cordingeni interest is sol ely 
dependant upon the fulfilment of a condition, 
so that in case of non-fulfilment of ' the condi- 
tion the interest may fall through. 

(2) A vested interest is not defeated by the deatia of 
the transferee before obtaining possession, it 
will pass on to his heirs. While a cotdingertt 
interest fails in such a case and the property 
then reverts to the transferor. 

(3) A vested interest is transferable as well as 
heritable ; but a contingent interest is not so as 
it is a mere chance. 

To illustrate their difference let us suppose A makes 
a gift to B, If A delivers the property to B at the time 
the gift is made, the interest created in favour of B is said 
to be vested because the interest created in his favour is 
vested at the moment of the transfer. But if A deolaies 
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in his deed of gift: that B is to get the property at his 
marriage, B’s-marrjage is a futnre event which may cr 
may not happen, such an interest the vesting of which 
depends on the happening or nombappening of a conting- 
ent future event is a contingent interest A contingent 
interest becomes %ested when the condition that gives it the 
contingent character is fulfilled; or in other words, when 
the contingency happens or its happening becomes im- 
possible, as the case may be. 

Ques. When does an unborn person 
acquire vested interest? (Bom. 1927) 

Ans I — “ "Where on a transfer of property, an interest 
therein is created for the benefit of a person not then liv- 
ing, he acquires upon his birth, unless a contrary intention 
appear from the terms of the transfer, a lesied inierest 
although he may not be entitled to the enjoyment thereof 
immediately on his birth ” ( Sec. 20 ) 

Ques. State the principles governing 
conditional transfers of property. Distinguish 
between condition precedent and condition, 
subsequent. ( Bom. 1927 ) 

Ans — ^When an interest is created on a transfer of 
property and is made to depend on a condition, the transfer 
is said to be a conditional transfer. When the interest is 
made to accrue on the fulfilment of the contingency, the 
condition is said to be a condition precedent ; but if it 
is provided that the interest already created is to cease 
to exist or is to pass on to another on the happening 
of the condition superadded, it is called a condition 
subsequent. So there are two kinds of conditional transfers: 
(1) In one the condition on which the transfer depends 
Is a condition precedent; (2) In the other, it is a condition, 
imlsequent. 
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The points of distinction between the two are . — 

(1) A condidon preoedenl; is one which must happen 
before the estate can commence. A condition 
subsequent is one by the happening of which 
an existing estate will be defeated. 

(2) Where the condition is precedent, the estate is 
not in the grantee until the condition is per- 
formed; but where the condition is subsequent* 
the estate immediately vests in the grantee and 
remains in him till the condition is broken. 

(3) In the case of a condition precedent being or 
becoming impossible to be performed or being 
immoral or opposed to public policy, the estate 
will not arise and the transfer will be void 
( Sec. 25 ) But in the case of an impossible or 
immoral condition subsequent, the estate will 
be or become absolute and the condition will 
be ignored. ( Sec. 32 ). 

(4) A condition subsequent must be strictly fulfill- 
ed (Sec. 29) but a condition precedent is fulfilled 
if it is substantially complied with (Sec. 26) 

Ques. Explain the doctrine of Cypres and 
the limitations to the same. ( Mad. 1923, Cal. 
1980 Adv. 1925, 28. ) 

Atis i — Doctrine of Cypres — Section 36 lays down tho 
doctrine of Cypres with reference to the fulfilment of a 
condition precedent e g. that when there is a condition 
precedent to the accruel of an interest, the condition shall 
be deemed to have been fulfilled if it has been a/ubstantial'u 
complied with, i. e. where a literal execution of the intention 
of the transferor becomes inexpedient or impracticable the 
Court will execute it as nearly as it can according to the 
3 
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oiiginal purpose or Cypre<t. Thus where the consent of 
several persons is necessary for the marriage of the trails* 
feree and some of the persons, become insane or die, the 
consent of the rest will do. 

The doctrine of Cypres is inapplicable to condition 
siibseguent, because a condition subsequent must be strictly 
fulfilled ( sec. 29 ). Conditions subsequent that go in defea* 
,sance of a vested interest shall be taken strictly, for they 
axe odious ; and hence it is that unless they are strictly 
fulfilled the ulterior disposition cannot take effect. 

Qms. State and explain the Doctrine of 
Acceleration as enunciated in the T. P. Act. 

Ans : — Doctrine of Acceleration.— >Seotion 27 enunci- 
ates the doctrine of acceleration thus “ where, on a transfer 
of property, an interest therein is created in favour of one 
person, and, by the same transaction, an ulterior disposi- 
tion of the same interest is made in favour of another, if 
the prior disposition under the transfer shall fail, the 
ulterior disposition shall take effect upon the failure of the 
prior disposition, although the failure may not have 
occurred in the manner contemplated by the transferor. 
But, where the intention of the parties to the transaction 
is that the ulterior disposition shall take effect only in the 
event prior disposition failing in a particular manner, 
the ulterior disposition , 'shall not take effect ’ ttnlesk thS 
prior disposition fails in that manner.” Thiisiii^where there 
is a gift in remainder, expectant on the ttemination of an 
estate for life, and the prior life-estate becomes void, the 
gift does not fail but is accelerated — Adjitdim Y. Bakhm-m 
10 Oal. 482 ( P. C. ) A device was made by X to his child 
^jmTdre sa mere (under the misapprehension that she 
was enc4d?rfe),a!Bd if suph child died before a certain age, 
Mthen a gift to aiwther; when it was found that the wife 
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was not enaevte, the ulterior estate became accelerated 
and did not become void. Jones Y. Westcomb. The rule 
in this section applies both to moveable and immoveable 
properties. 

Ques. Explain the “Doctrine of Election.” 
<Bom. 1925, 26, 30 Adv. 1923, 33.) 

Ans —Doctrine of.Electlon Election is an obliga- 
tion impliedly imposed on a party to choose between two 
in-oonsistent or alternative rights in. a case where there is 
a clear intention of the grantor that the grantee should not 
enjoy both. The foundation of the doctrine of election is 
that the person taking a benefit under an instrument must 
also bear the burden. A person cannot take under and 
agmnst one and the same instrument. Suppose A by will 
or deed gives to B a property belonging to G, and by the 
same instrument gives other property belonging himself to 
G. A Court of Equity will hold O entitled to the gift made 
to him by A only upon the implied condition of his ( CTs) 
conforming to all the provisions of the instrument by 
renouncing the right to his own property given in favour 
of B ; he must consequently make his choice, or as it is 
technically termed “he is put to his election,’* to take eitker 
under or against the instrument. If he (C) elects to take 
under the instrument, he must relinquish in fetVour of B 
his property given to B by A, and take the property vrhioh. 
is given to him by A. If however he (C) elects not toti^e 
.according to the .instrument, he must relinquish the 
benefit conferred upon him, and the benefit so relinquished 
shall revert to the transferor. But the disappoiated donee 
(B) is entitled to take out of the benefit the value of the 
property attempted to be transferred to him. 

This doctrine of election is enunciated in Sec. 35 of 
the T. P. Act. But there is a distinction between the Englisk 
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and Indian Law as to the disposal of the balance after 
satisfying the donee. Under the English Law the balance 
goes to the refractory donee ; whereas under the Indian 
Law the balance goes to the transferor or his representa- 
tives. In other words compensation and noiforfeitme is 
the principle on which the doctrine of election proceeds 
under English Law. Secondly, under the Indian Law the 
compensation to be paid to the disappointed transferee is 
a charge upon the transferor or his representatives ; but 
under English Law, the compensation to be given to trans- 
feree is a charge upon the refractory donee. 

Ques. State the principle of ‘Election’ as 
laid down in the T. P. Act. Illustrate your an- 
swer by an example. 

Ans . — The principle cf ‘Election’ as laid down in Sec. 
35 of the T. P. Act, may be stated thus' — “ Where a person 
professes to transfer property which he has no right to 
transfer, and, as part of the same transaction, confers any 
benefit on the owner of the property, such owner must 
elect either to confirm snoh transfer, or to dissent from it, 
and, in the latter case, he shall relinquish the benefit so 
conferred, and the benefit so relinquished shall revert ^ 
the transferor or his representative as if it had not been 
disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor 
has before the election, died or otherwise become incapa- 
ble of making a fresh transfer, 

and in all oases where the transfer is for consideration 
to the charge of* making good to the disappointed 
transferee the amount or value of the property attempted 
■to be transferred t6 him ” 
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niustratian — 

The farm of Saltanpur is the property of 0, and worth 
Bs 800. A. by an instrument of gift, professes to transfer 
it to B, giving by tbe same instrument Es. 1000 to O. O. 
elects to retain the farm. He forfeits the gift of Bs. 1000. 

In the same case, A dies before the election. His re- 
presentatives must, out of the Bs. 1000, pay Bs. 800 to B* 

Ques. In what cases is a person put to 
election under the T. P. Act ? (Bom. 1927), 

Ans : — In the following oases a person is put to elec- 
tion as mentioned in Sec. 35 of the T. B. Act. 

(1) Occasion for election arises where a person 
professes to transfer property which he has no 
right to transfer and, as part of the same 
transaction confers some other benefit on the 
owner of the property. 

( i ) In order to raise a case of election it is neces- 
sary that the intention of the testator to dispose 
of the property which is not his own must 
be clear. 

^ii) No ceise for election arises where the two gifts 
are made in the same transachon. 

4,%) A case for election arises whether the trans- 
feror does or does not believe that which he 
professes to transfer to be his own. 

•<3) No case for election arises when a benefit is 
given indirectly. 

<4) A person who, in his one capacity, takes a 
benefit under the transaction, may, in another^ 
dissent therefrom. 
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Exception to the fcur preceding rules-Elector owner 
is to relinquish only that benefit which is in lieu of his 
property and no other. 

(5) Acceptcence of the benefit by the donee will 
amount to election if he is aware of his duty 
to elect an4 of those circumstances which 
would influence the judgment of a reasonable 
man in making an election, or if he waives 
enquiry into the circumtances. 

(6) Such knowledge or waiver will be presumed 
if the donee enjoys the benefit for ttvo years 
without dissenting. 

(7) Such knowledge or waiver may be inferred 
when by the act of the donee the parties cannot 
be placed status quo. 

(8) If the donee fails to signify vMhm one year 
after the transfer bis intention to confirm or 
dissent from it, the transferor or his representa- 
tives may after that period require him to- 
make his election, and if he does not comply 
with this requisition he will be deemed to have 
elected to confirm the transfer. 

(9) In cases of disobilvty, the election shall be post- 
poned until the disability ceases or until the 
election is made by somd competent authority. 

Ques. Explain the principle of “ Appor- 
tionment. ” 

Ami — Apportionment: — The expression ‘apportion- 
menf is used in two senses — (1) to denote distribution of 
a common fund among several claimants; and (2) to 
denote the contribution made- by several persons having; 
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disMnot rights to discharge a commoo burden. It is in the 
first sense that the word is used in section 36 of the T. P. 
Act. The principle of ‘apportionment’ as embodied in 
Sec. 36 may be stated thus — ^“In the absence of a contract 
or local usage to the contrary, all rents, annuities, pensions, 
dividends, and other periodical payments in the nature of 
income, shall upon the transfer of the interest of the person 
entitled to receive such payments, be deemed, as between 
the transferor and the transferee, to accrue due from day 
to day, and be apportionable accordingly, but to be pay- 
able on the days appointed for the payment thereof.” 

Thus, where a transfer of property took place on the 
24th Falgoon 1922, the transfA'ee would be entitled to the 
rents accruing after and not before^ that date, although the 
rents from Magh to 24th Falgoon, being included in the 
Cfaait Kist, would be payable in Ohait. The Ghait Kist 
must be deemed to accrue and to be apportionable accord- 
ingly— 3 Pat. 367. 

Transfer of Immoveable Property. 

Ques. Where a third person (i. e. other 
than the transferor or transferee ) has a right 
to receive maintenance or a provision for 
advancement or marriage from the profits of 
immoveable property transferred, .under what 
circumstances and upon whht conditions can 
such right be^ enforced against the transferee ? 

Ane : — ^The old Section 39 provided that such right can 
be enforced against a transferee of the property where (1) 
the transfer had been made with the irdentim of defeating 
the right, and (2) the transferee had notice of the intention 
''t (3) the transfer was gratuitous. 
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Under the present section as amended, such right can 
be enforced against the transferee (1) if the transferee has 
notice of the right of maintenance, or (2) if the transfer is 
gratuitous. It is now immaterial whether the transferor 
has any fraudulent intention, and whether the transferee 
has notice of such intention. 

The right cannot he enforced against a transferee for 
consideration and without notice of the right, nor against 
such property in his hand. 

In order Co apply this section the maintenance etc 
should run with the property i. e it should have been 
fixed and charged upon the estate by a decree or by an 
agreement; the leading case# are- JBam Kurnoar v. Ram Dat 
22 All. 326 ; Lahsliaman v Safyabhamdbca 2 Bom. 494. 

Ques When is a covenant said to “ run 
with the land” and when merely “relate to the 
land” ? Point out the distinction between them 
giving illustrations. Against whom can they 
be enforced ? ( Bom. 1929 ). 

Ans ; — Section 40 of the T. P. Act states that “ Where, 
for the more beneficial enjoyment of his own immoveable 
property, a third person has, independently of any interest 
in the immoveable property of another or of any ease- 
ment thereon, a right to restrain the enjoyment in a parti- 
cular manner of the latter property, or. 

Where a third person is entitled to the benefit of an 
obligation arising out of oontraot, and annexed to the 
ownership of immoveable property, but not amounting to 
an interest therein or easement thereon. 

Such right or obligation may be enforced against a 
transferee with notice thereof or a gratuitous transferee 
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of the property affected thereby but not against a trans- 
feree for consideration and without notice of the right or 
obligation, nor against such property in his hands.” 

The first para of the section deals with what are 
called restrictive covenants which are enforced in ei^uity 
in England on the ground that the person entitled to 
the right has an equitable interest in the land or a right 
in the nature of an epuitable easement — Basdeo v. Jhagru 
46 All. 333. A ‘covenant which runs with the land is a 
restrictive covenant because it is something which restricts 
the user of the land. A positive covenant never runs with 
the land either in law or in equity — ^Thus, 

If there is a restrictive covenant and the purchaser 
takes with notice of it, the person in whose favour 
the covenant is made can restrain the purchaser from 
acting contrary thereto — Mohtm Mohan v. Baxndas 
28 C. W. N. 371. 

The second para of the Section deals with rights which 
arise out of a contract between the person entitled to the 
Tights and the owner of the property transferred i. e. with 
contractual obligations relating to land but falling far short 
of any interest therein. 

Thus, A contracts to sell Sultanpur to B. While the 
contract is still in force, he sella Sultanpur to O, who has 
notice of the contract. B may enforce the contract against 
O to the same extent as against A. 

The third para states against whom can these rights 
be enforced. 

The T.P. Act does not deal with such covenants which 
run with the land as are dealt with in the English Law 
«.,g. which bind the third party irrespective of notice. 
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Ques. State the nature and characteristics, 
of the covenants which run with the land. ( CaL 
1923, 24 ) 

Arts • — Covenants running^ with the land. “ A oon- 
Tonanfe is said to ran with the land, when either the 
liability to perform it or the right to take advantage of it 
passes to the assignee of land ”, For example, a covenant 
in a lease for renewal there of one running with the land 
and may be enforced against all transferees. Similarly, a 
covenant for title runs with the land. 

Covenants running with the land are different from 
( i ) the restrictive covenants { contemplated in Sec. 40 > 
which bind only transferees with notice and gratuitous 
transferees, and from (ii) the covenants in the nature of 
easements which prevail against the whole world 
irrespective of notice. A covenant running with the land 
though wider in its application is not altogether exempt 
from the equitable rule as to notice. When a restrictive- 
covenant is so fastened to a piece of land that it may be 
said to have inhered in it, a presumption may arise that it 
runs with the land and passes by an assignment of the 
land. This presumption though rebuttable is not defeated 
by the plea of purchaser’s ignorance. The T. P. Act does 
not deal with these running covenants which are so very 
common in the English law. 

Ques. Under what circumstances is a 
transfer by an ostensible owner of immoveable 
property binding upop. the real owner ? ( CaL 
1926, 32, 33. All. 1921. Bom. 1925, 27.) 

Am : — Transfer by an ostensible owner: — The law, 
on this point is laid down in Sec. 41 of T. P. Act thus— 
** Where, with the consent, express or implied of the persqn 
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intefesfced in immoveable property, a person is the 
ostensible owner of such property, and transfers the same 
for consideration, the transfer shall not be voidable on 
the ground that the transferor was not authorised to make 
it, provided that the transferee, after taking reasonable 
care to ascertain that the transferor had power to make 
the transfer, has acted in good faith. ” 

This section deals with a transfer by an ostensible 
owner, who appears to be a full and unqualified owner of 
the property, but in reality has only a qualified possession. 
The rule in this section is based upon the doctrine of 
estoppel clearly recognised for the first time in Ram-" 
Coomar v. Me. Queen 11 B. L. R. 46 and forms au 
exception to the general rule that no one can convey a 
better title than ha himself has in the property. 

The circumstances under which the transfer by ait 
osWpsllMe.' owner is binding upon the real owner are 
ther^ctfe ioxa — (1) the transferor is to be the ostensible 
owner of the property with the consent express or implied* 
'of the persons really interested in the immoveable pro- 
perty ; (2) the transfer is made for valuable consideration 
(3) the transferee has acted in good faith; and (i) that the 
transferee has made reasonable inquiries to ascertain that 
the transferor had power to make the transfer. “Where any 
one of these essential elements are wanting tbs transferee^ 
is not entitled to the protection afforded by this section. 
Benami transactions afford the best illustrations of this 
section. 

Ques. What are the rights of a transferee 
where the transferor has no interest in the 
property conveyed but subsequent to the trans- 
fer acquires an interest equal to or less thart 
the interest conveyed? ( Cal. 1925, 33 ). 
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Ana : — Transfer by unauthorised person. Section 43 
lays down that “where a ’^exsoia. fraudidently or eironecudy 
represents that he is authorised to transfer certain 
immoYeable property, and professes to transfer such pro- 
perty cowstrferafoon, such transfer shall, at the option of 
the transferee, operate on any interest which the transferor 
may acquire in such property, at any time during which 
the contract of transfer subsists. 

Nothing in this section shall impair the rights of 
transferees in good faith for consideration without notice 
of the existence of the said option.’* 

The principle of this section is that if a man sells an 
estate to which he has no title, and after the conveyance 
acquires the title, he will be compelled to convey it to the 
purchaser. 

If the representation is neither erroneous nor 
fraudulent i. e. if the truth is known to both the parties, 
this section has no application. Bashmom. V Surya 
Kcmtha, 32 Cal. 382. 

The principle of this section applies to a transfer by 
way of lease, sale, mortgage or exchange; and it also 
applies to Hindu as well as to Mahomedan conveyances. 
But the rule has no application to a case of a compulsory 
sale i. e. a sale in execution of a decree This section does 
not apply where there is statutory prohibition to transfer 
the property on grounds of public policy, Banmmma V, 
Jiadhdbkayi, 41 Mad. 418 ( F. B. ) 

The transferee’s right endures only during the time 
‘the contract subsists. If, therefore, in case of a sale the 
purchaser has repudiated the transaction and recovered 
the purchase money, the relation of transferor and trans- 
feree has ceased to exist, and the contract is no longer 
subsisting. In such a case no claim in respect of propei^ty 
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acquired subsequent to the cessation of the contract can 
be made by the transferee. 

Qws. What is the principle which is 
sometimes referred to as “feeding the grant by 
estoppel ” ? Discuss its applicability in the 
case of a transfer of the interest of a Hindu 
reversioner expectant on the death of a quali- 
fied owner. ( Cal. 1927, 34 Adv. 1931 ). 

Am — ^Feeding the estoppel.-The principle enunciat- 
ed in Sec. 43 T. P. Act, is that if a person sells an estate 
to which he has no title and after the conveyance acquires 
a title, he will in equity be compelled to convey it to the 
purchaser, because as between the transferor and the 
transferee, the transferor cannot plead a subsequent title 
to the estate. This section is based on the doctrine that 
a subequently acquired interest feeds the estoppel. When 
a grantot by a recital is shown to have stated that he is 
seized of a specific estate, and the Court finds that the 
.parties proceeded upon the assumption that such an estate 
was to pass, ah estate'by estoppel is created between the 
parties in respect of any after-acquired interest of the 
grantor, and the newly acquired title is said to ‘ feed the 
estoppel.’ Krishna Chandra v. Rasik Led 21 C. W. N. 218. 

The principle of Sec. 43 has no application where - 
there is a statutory prohibition to transfer the property* 
In the present case the expectant interest of a Hindu 
reversioner being a mere spes sucoessionts and as such 
inalienable under sec. 6 ( a) of the T. P. Act, the transfer 
is inoperative. Anand Mohan v. Qow Mohan 48 Cal. 536. 

Qwes. What is the legal effect of . a trans- 
fer by a co-owner of his share in immoveable 
property. ( Bom. 1927 ) 
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.<4rts Transfer by one co-owner : — 'Where on^ oo- 
owner of immoveable property transfers his share, the 
transferee acquires as to that share ( 1 ) the right of joint 
possession, or ( 2 ) the right to partition to the extent 
enjoyed by the transferor. This would apply to transferee 
of all kinds, including mortgagees and lessees. 

But where the transferee of a dwelling house belong- 
ing to an undivided family (Hindu or Maboraedan) is 
not a member of the family, he is not entitled to joint 
possession or other common or part enjoyment of the 
house. This principle is deduoible from the judgment of 
Westrop 0. J — ■“ We deem it a far safer practice and less 
likely to lead to serious breaches of peace, to leave a 
purchaser to a suit for partition, than to place him by 
force in joint possession with the members of a Hindu 
family, who may be not only of a different caste from 
his own, but also different in race and religion.”— Balajt r. 
Oanesh 5 Bom. 499, ( 504 ). 

Ques. state the rule laid down in the 
T. P. Act regarding priority of rights created* 
by transfers at dijfferent times. 

Ans ! — Priority of rights created by transfer : — ^The 
rule as embodied in Sec. 48 runs thus— “ Where a perscM 
purports to create by transfer at different times rights in 
-and over the same immoveable property, and such rights 
cannot all exist or be exercised to their full ea;tent 
together, each later-created right shall, in the absence of 
a special contract of reservation binding the earlier trans- 
ferees, be subject to the rights previously created/’ 

This section is a statement of the rule expressed in 

mas;iin Qm prior est tempore pt^tor eet Jure ( he who is 
prior in time is better in law ). 
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This section applies where there ere completed valid 
transfers, and there is a oonfliot between the two transfers. 
It therefore does not apply where the two interests do not 
oonfliot, namely, when a property is mortgaged to one and 
then sold to another, or where there is contract fmr sale 
And a completed sale. 

Where both the transfers are registered it is the ‘data 
of execution and not the date of registration that deter- 
mines priority, and this priority is not influenced by the 
fact that the party having the later deed is in possession 
of the property-.^amFa» v. Lakahuman 29 Bom. 42. 

Where two instruments are executed on the same 
day that which was executed first takes priority, but 
where it oanuot be asoeriained which security was 
executed first the mortgagees would take as joint tenants 
<or te^nfas in common. 

Bxpniiftloils to the rule that priority is determined by 
order of fflnd. 

(1) When a morigUge is executed by a Receiver 
under an order of' Court directing that such 
mortgage should constitute a first charge^ it 
takes priority over any other mortgage of 
earlier date. 34 Oal. 427. 

<2) Advances made to save the mortaged proper^ 
trom loss or destractiou 1 e. salvage Uen. 

(3) A crown debt comes over all other debts. 

(4) When the priority is barred by estoppel. 

Ques, state the law relating to improvo- 
ments made by bona-fide holders under defec-* 
tive title ? ( Bom. 1924 ). 
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^ws:— The law relating to improvements made, on 
lands by bonarfide persons holding under defective titles 
is laid down in Sec. 51 of the T. P. Act thus — “ When the 
transferee of immoveable property makes any improvement 
on the property, believing in good faith that he is absolidily 
er&itled thereto, and he is subsequently evicted therefrom by 
any person having a better title, the transferee has anght 
to require the person causing the eviction either (1) to- 
have the value of the improvement estimated and paid or 
secured to the transferee, or (2) to sell bis interest in the 
property to the transferee at the then market-value thereof, 
irrespective of the value of such improvement. 

The amount to be paid or secured in respect of such 
improvement shall be the estimated value thereof at the 
Ume qf eviddon. 

When, under the circumstances aforesaid, the trans* 
feree has planted or sown on the property crops which are 
growing when he is evicted therefrom, be is entitled to such 
crops and to free ingress and egress to gather and carry 
them.” 

This section is based upon the principle that he who 
will have equity must do equity. In order to entitle a 
person to the benefit of this* section ( i. e. to the improve- 
ments made by him or to their value ) three things are- 
necessary. 

Firstly, he must be a “transferee ” — mere stranger 
or a trespasser is not entitled to the benefit of this section. 

The word " transferee *’ does not include an auction 
p UTchaser of the property, in view of danse (d) of Sec. 2- 
Ifannu Mai v. Samchandfr A. I. R. 1931 All. 277. 

Secondly, he must believe himself to he absolutely 
entitled to the Immoveable property* A person who ia 
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aware of the imperfection of his title or who knows that 
his Mtle is terminable some day or other, such as a lessee 
or a tenant or a mortgagee, is not entitled to the benefit of 
this section. 

Thirdly, he must believe in ‘good faith ’ — If a person 
has made improvements in good faith as a bemafide occup- 
ant of the land and in the belief that the land is his own, 
he may bo entitled in equity to recover the value of 
the improvements — Dharrmdas v. Armlya 33 Cal, 1119, 
A person in wrongful possession cannot recover the costs 
of improvement — Murlidhar v. Parmanand 34 Bom. L, R 165, 

This section applies to both Hindus and Mahomedans. 
It is inapplicable to a purchaser at a Court-sale. 36 Mad, 
194. This section applies even though the transferor him- 
self is the evietor. — Hartlai v. Oordhan 29 Bom. L. R. 1414. 

Ques. State the Doctrine of lis pendens 

as embodied in the T. P. Act. ( Bom. 1926, 32 ). 

Ans' — Section 52 of the T, P. Act deals with the 
•doctrine of lis pendens. It is stated thus — “ During the 
pendency in any Court having authority, or established 
beyond the limits of the British India by the Governor- 
General in Council, of any suit or proceeding wJach is 
not collusive and in which any right to immoveable pro- 
perty is directly and specifically in question, the property 
cannot be transferred or otherwise dealt with by any 
party to the suit or proceeding so as to affect the rights 
of any other party thereto under any degree or order which 
may be made therein, except under the authority of tba 
Court, and on such terms as it may impose. 

Explanation . — ^For the purposes of this section, the 
pendency of a suit or proceeding shall he deemed to 
commence from the date of the presentation of the plaint 
4 
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or the institution of the proceeding in a Court of com- 
petent jurisdiction, and to continue until the suit or 
proceeding has been disposed of by a final decree or order 
and complete satisfaction or discharge of such decree 
or order has been obtained, or has become unobtainable 
by reason of the expiration of any period of limitation 
prescribed for the execution thereof by any law for the 
time being in force.” 

In view of the diflSoulties created by the use of the 
words ‘ active prosecution ’ and ‘ contentious ’ in the old 
section, the following amendments have been made by 
Amendment of 1929, the word * pendency ’ is substituted 
for * active prosecution ’ and the word ‘ contentious * is 
omitted and to make clear the meaning of the term 
pendency an explanation has been added. As a collusive 
suit is no real suit at ail the words 'which is not collusive' 
have been Inserted. 

Ques. What is the principle on which 
the Doctrine of Lis Pendens is founded ? 
( Cal. 1911, 17 ). 

Ans: — The doctrine of lis pendens is based on the 
maxim pendente lite mhil innaocctor i. e. during a litigation 
nothing new should be introduced, the effect of which 
is not to annul the conveyance, but only to render it 
subservient to the rights of the parties in the litigation. 
The principle of this doctrine will be found in the 
judgment of Lord Justice Tutrner in the leading case of 
Bellymy v. Sabine. “The doctrine of lis psndms is not 
founded upon any of the peculiar tenets of a Court of 
Equity as to implied or constructive notice. It is a 
doctrine common to the Courts both of law and equity, 
and rests, as I apprehend, upon this fpund^tion, that ib 
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woiild be plainly impossible that any action or suit could 
be brought to a successful termination, if alienations 
pendente lite were permitted to prevail. The plaintiff would 
be liable to be defeated by the defendant’s alienating 
before the judgment or decree, and would be driven to 
commence his proceedings de novo sub]ect again to be 
defeated by the same course of proceedings ” So we may 
say that the principle of lis pendens is not based on the 
doctrine of notice but on the doctrine of finality in litiga- 
tion the judgment of a Court being binding not only on 
the litigating parties but on those who derive title from 
them pandife Ztfe whether with notice or not:— iTnsAnaiKJt 
V. Savlaram 51 Bom. 37. A purchase made of property 
actually in litigation, though for valuable consideration 
and without any express or implied notice in point of fact 
affects the purcheser in the same manner as if he had 
€uch notice. 

Qttes. What are the elements necessary to 
constitute lAs-pendens ? ( Cal. 1915, 20 )• 

Ans : — Essentials of Lis-pendens — In order to con- 
-stitute a lis pendens the following elements must be 
present. 

(a) There must be pendency of a suit or proceeding. 

(b) The litigation must be pending in a eompetefit 
Court. 

<o) The suit or proceeding must not be a collusive* 
one. 

(d) The suit or proceeding must be one in which a 
right to immoveable property is dxrectly and 
specifically in question. 
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(e) The property in dispute must be transferred or 
otherwise dealt with by any party to the 
litigation. 

( f ) The alienation must affect the rights of the 
other party. 

Ques. Discuss the applicability of the 
doctrine of Lis-peiidens. Do suits decreed 
exparte and compromise decrees fall within the 
scope of the doctrine of Lis-pendens ? ( Bom. 
1928 . ) 

JLms: — ^T he doctrine of Lis-pendens laid down in sec. 
53 T. P. Act. applies to " any suit or proceeding which is 
not collusive and in which any right to immoveable 
property is directly and specifically in question. ” The 
words “contentious suit or proceeding" have now been 
replaced by the words “ suit or proceeding which is not 
collusive. ” 

A collusive suit or proceeding is not a real proceeding . 
but a mere pretence and a decision arrived at in such a 
proceeding is binding only on the parties and their privies 
but not others (transferees). A friendly suit stands on 
the same footing as a collusive suit, and the rule of 
• ItB-pendena does not apply. The ''<.ctrine of hs-pendmar 
applies to administration suits, maintenance suits on 
partition suits only if in such a suit the right to immove* 
able property is directly and specifically in question i. e. 
where the right has been made a charge on it. 

A suit for rent is not a ‘ right to immoveable property 
and therefore the rule does not apply. — 55 Cal. 701. 

A suit for specific performance of a contract for sale* 
or lease of immoveable {aropeity is a suit fat which tha 
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immoveable property is direokly and spaoifioally in question 
and tbe purobaser pendete lite is bound by the result of the 
suit. — Bkashar v Shankar 26 Bom. L. E 518. 

The ptohibition in this section is only against a suit 
whidi Is oollusive ; there is nothing to prevent the doctrine 
from applying to a suit which is decreed ezparte, owing to 
non-appearance of the defendant. Krtshnappa V. Shtvappa 
•31 Bom. 393. 

This section should be construed as applying to a 
fiuit originally contested but subsequently compromised 
provided that such compromise is not tainted bv fraud or 
collusion. Annamalai v. Malayandi 29 Mad. 426 I*. B. 

The fact that a sum of money was paid by one party 
to induce the other party to agree to a compromise decree 
does not mcd^e the doctrine of Its pendens inapplicable— 
Bamdvlart v. Upmdra 4 Pat. 619. 

If in a pending suit parties arrive at a comprcnnise 
in which cme party transfers all his rights to the other 
party, the compromise is not bad on the ground of Us 
pendens. — Ckhotabhcn v. Dadabhm 36 Bom. L. E. 738. 

Ques. Does the doctrine of Lis^endens 
apply to Court sales ? ( Bom. 1928, Adv. 1925 ) 

Ans Eeading the plain language of Sec. 52 P. Act 
with that of Sec. 2 (d) of the same Act it is quite clear 
^hatiha legislature did not intend that any sale in execu- 
tion nf a decree or order of a CJourt of competent jurisdic- 
tion should be afieoted by the provisions of this section. 
But still it IS now settled law that the doctrine of &»- 
pendens as laid down in Sec. 52 (though not the section 
itself ) applies as well to involuntary as to voluntary trans- 
fers i. e. to execution and revenue sales and therefore a 
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purchaser of a property at an execution sale during the 
pendency of a suit in respect of the same property is affect^ 
ed by the doctrine of lis-pendena. — Byramji v. Chwnilal 
27 Bom. 26. 

The doctrine of Its-pendens applies to a sale held by 
order of a Magistrate under Sec. 88 Or. P. Code. So* 
where during the pendency of a suit in a Civil Court, the 
suit property was attached and sold by the Magistrate 
under Sec. 88 Cr. P. Code, and subsequently the Civil 
Court decreed the suit, held that the decree-holder oouldf 
recover the property from the purchaser in the criminal 
proceeding. Narayan V. Qodnd, 31 Bom. L. R. 345. 

Quea. Does the doctrine of Us pendens 
apply (a) to an involuntary sale ; (b) to the pro- 
ceedings in execution of a decree ; (c) to a trans- 
fer by a person who subsequently to the 
transfer is added as a party to the leading suit 
(d) to a transfer after decree by the first Court 
but before appeal ? 

Ans . — (a) Yes, the Its-pendens applies. Thus where 
during the pendency of a mortgagee’s suit for sale of 
the mortgaged property, 'a third person obtained a money 
decree against the mortgagor and had the mortgaged 
property sold, held that in the absence of fraud, the sale- 
in execution under the money decree was a sale pendente 
Me as regards the mortgage suit, and as the auction 
purchaser bought only the equity of redemption, his title 
to the land would be subject to the rights of the mortgagee- 
Ahdul Majtd v Abdul Mapd 4 Bur. L. T. 44, 

(b) Yes, the word ‘rights’ in Sec. 52 (“so as not to 
affect the rights of any other party ” ) has reference- 
net only to substantive rights but also to a matter of 
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procedure. Thus it includes a right to execute a decree — 
Krishndbai v. 8ax<daram, 51 Bom. 37, 29 Bom. Li. R. 60. 

The doctrine of lis-pendens applies to transfers made 
during the pendency or execution proceedings — Har- 
ahanJscer v. Slaw Oovtnd 26 Oal. 966. This is now made 
clear by the Explanation to the Section 52 which lays 
down that the pendency of a suit continues until the suit or 
proceeding has been disposed of by a fined decree or order 
and complete sattsfaction of the decree has been obtained. 

(o) The doctrine of lia-pendens does not apply 
where the transfer was made, during the suit, by a person 
who was not a party to the suit at the tune of the transfer 
but who was aubaequenUy made a party. Thus, in 1910 
V made a gift of his land to his daughter R The plaintiff 
sued Y in 1914 to recover possession of the land. Y died 
pending the suit and R was brought on the record as Y’s 
legal representative. But before she ,was so brought on 
the record, she had sold the land to the defendants. The 
plaintiff thereupon sued the defendants to recover posses- 
sion of 'the land from them on the ground that the sale 
was affected by the doctrine of hs~pendens. Held that R 
was not a party to the suit of 1914 in her own right and 
the sale to defendants took place before she was brought 
on the record, and therefore thd doctrine of lia-pendens did 
not apply — Bala Eamchandra V. Jkizilu 27 Bom. L. R. ZS. 

(d) The doctrine of Ita-pendena ' applies to an 
assignment made after the passing of the decree and 
before the filmg of the appeal.- Govindappa v. Hanumcnrdh- 
oppaSs Had. 36 (39). In such a case, the suit is regarded 
as pending till the decision of the Appellate Court. 

Ques, Discuss briefly the Doctrine of Lis 
Pendens. ( Bom. 1930, 34, Adv. 1928, CaL 31, 
32, 34. All. 23, 25 ). 
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.4ns s— Doctrine of Lis Pendens. During the pen- 
dency in any Court of any suit or proceeding which is not 
collusive and in which any right to immcmable property is 
directly and specifically in question, the property cannot 
be transferred or otherwise dealt with by any party to the 
suit or proceeding so as to affect the rights of any other 
party thereto under any decree or order which may be 
made therein, except under the authority of the Court, 
and on such terms as it may impose. This is commonly 
known as the doctrine of Lts Pendens and is based on the 
maxim pendent lite mM innovaiur” i. e. during litigation 
nothing new should be introduced. The real aim of this 
doctrine is to prevent multiplicity of suits. The pendency 
of a suit or proceeding commences from the presentation 
of the plaint or the institution of the proceedings and 
continues until there is a Jincd decree and complete satisfac- 
tion of the decree has been obtained. 

Ques. State and explain briefly the law 
laid down in the T. P. Act about fraudulent 
transfers. ( Cal. 1911, 16 ). 

Ans : — ^Fraudulent transfer. The law about fraudu- 
lent transfer as laid down after the amendment of 1929 
may be stated thus — ( 1 ) Every transfer of immoveable 
property made with intent to defeat or delay the creditors 
of the transferor shall be voidable at the option of any 
creditor so defeated or delayed. 

ITothing in this sub-section shall impair the rights of 
a transferee in good faith and for consideration. 

iMothing in this sub-section shall affect any law for 
the time being in force relating to insolvency. 

A suit instituted by a creditor ( which term includes 
a decree-holder whether he has or has not applied for 
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«zeeution of his decree ) to avoid a trarsfer on the ground 
that it has been made with intent to defeat or delay the 
creditors of the transferor, shall be instituted on behalf O'f, 
or the benefit of, all the creditors. 

(2) Every transfer of immoveable property made 
without consideration with intent to defraud a subse* 
•quent transferee shall be voidable at the option of such 
transferee 

For the purposes of this sub-section, no transfer made 
without consideration shall be deemed to have been made 
with intent to defraud by reason only that a subsequent 
transfer for consideration was made.” 

The first part of the section deals exclusively with 
transfers made with intent to defraud credttora and the 
second part with transfers made to defraud stdmguertt 
iran^erees. 

The section is restricted to immoveable property and 
has no application to moveables. The benefit of this 
section is not restricted to existing creditors alone but it 
extends to subsequent creditors as well. This section 
does not render a transaction void db irntio, but only 
voidable, and that only at the option of any person 
defeated, delayed or defrauded. 

Para 4 of this section enacts that a suit instituted by 
a creditor to set zuide a fraudulent transfer ^hall be i»> 
stituted on behalf of all the creditors, it is competent for 
-OTzs cra&'tor to sue but he sue not in his individaai 
capacity but in a representative capacity and the decree 
will enure to the benefit of all the creditors. 

Ques. Under what circumstances is a 
■transfer of immoveable property presumed to 
be fraudulent ? ( Bom. 1924, 26 ). 
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Ans —Presumption of fraudulent Intention. 'The 
second para of the old section 53 contained a rule of 
evidence, indicating the circumstances under which the 
fraudulent intention might be presumed, e. g. that when 
the effect or any transfer of immoveable propeTty^is to 
defeat or delay creditors, and the transfer is made- 
gratuitously, or for a grossly inadequate consideration, 
the transfer may be presumed to have been made with 
intent to defeat or delay creditors. The words ‘ when tho 
effect of any transfer is to defeat or delay creditors’ have 
given rise to considerable difficulty. The second para of 
the old section has therefore been omitted from the present 
section and by this it is evident that the Legislature 
intends to lay down that the intent to defraud, defeat or 
delay must not be presumed merely from the effect of the 
transfer or from the absence or inadequacy of considera- 
tion, but is to be established by looking to all the cireum~ 
stances surrounding the execution of the conveyance. 

Fraud may however be presumed from the following 
circumstances: (1) where the tranferor disposes of his 
entire estate, 'Vitbout any exception, including his wear- 
ing apparel ; (2) where he remains in possession of the 
property although possession is professedly transferred i 
(8) where the transfer is made in anticipation of or pend- 
ing a suit ; (4) where the transfer is made in haste or 
secretly; (5) where there is a trust between the parties; (6^ 
where the deed contains a statement that the transfer is 
made honestly, truly and bona fide ; (7) where there is the 
absence or gross inadequacy of consideration, this pre- 
sumption holds good in case of a sale, but not in case of & 
mortgage, for with regard to a mortgage it cannot be said 
tha't consideration is grossly inadequate, seeing that a 
mortgage can be for any amount regardless of the valuo 
of property — Basrmari v. Shxgmal A. L R 1931 Lah. 213. 
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Qii&s. State if there is any exception to 
the rule that a person cannot set up his own 
fraud and recover property from his transferee. 
What is the reason of such an exception ? 

Am : — ^The following is the exception e. g. where the- 
fraud is mcohate, i. e. where it is merely attempted but 
not carried into eff eot. Thus, when in order to save his 
properties from being sold in execution of a decree from 
which he had preferred an appeal, the owner executed a 
sham deed of relinquishment in favour of another person 
( who was aware of the sham nature of the transaction ) 
but being successful in the appeal sued that person for a 
declaration that the deed of relinquishment was colour- 
able and did not convey title, it was held that the plain- 
tiff was entitled to succeed. The reason is that if in such 
a case, the Courts were to refuse aid to the plaintiff, they 
would be assisting in a fraud, for they would be giving 
an estate to a person ( transferee ) when it was never in- 
tended that he should have it. But where the intended- 
fraud has been carried into effect, the Court will not 
allow the true owner to resume the individuality which 
he has once oast off in order to defraud others““J^ adu. 
Nath V. Rup Lai, 33 Cal. 967 (978). 

Ques. Explain what is meant by “ transfer 
in good faith” and “for consideration” within 
the meaning of Sec. 53 T. P. Act ? (Cal. 1927, 34). 

Am : — Second para of sub-section (1) of Sec 53 T. P. 
Act lays down that when the consideration for the trans- 
fer and good faith on the transferee’s part are present, 
the intention of the transfero to defeat or delay his cred- 
tors is immaterial. A mere fraudulent intention on the 
part of the grantor alone will not 



60 


TRANSFER OF PROPERTY ACT 


[ Seo. 53 


if it is for valuable consideration and there is no want 
of good faith on the part of the grantee The transaction 
may defeat or delay; the transferor may intend that it 
should; the transferee may know that it will; the consi- 
deration may be inadequate ; and yet unless the transferee 
himself has been wanting in good faith, his rights will 
not be impaired — Bhagward v. Kedan, 25 Bom. 202. The 
doctrine of constructive notice given in Sec. 3 should not 
be imported into this section. So, the mere knowledge of 
an impending execution of a decree against the transferor 
is not suflScient to make the transferee a transferee other- 
wise than in good faith, when he does not share the ^wfen- 
tion of the transferor to defeat or delay his creditors nor 
participates in the commission of the fraud— 
Chunder v. Bishu Sardar, 24 Cal. 825 

Under this clause, good faith is mare essential than con' 
’^derahcn^ so that if the element of good faith is not 
present, the transaction will be avoided even when there 
is some consideration It is not sufficient to render a deed 
valid that it should be made upon good consideration; it 
^must also be proved that it was made in good faith. 

In the case of subsequent creditors i. e. where there 
are no debts due at the time, the transfer made by a per- 
son of extravagant habits in favour of his son or wife 
with the intention of saving the property from his o^wn 
'improvidence, and the consideration for the same being 
matural love and affection, no mala fides can be presumed 
merely from the possibility that it may preiudice the 
claims of subsequent creditors — Sadashiv v, Tnmhak 
-23 Bom, 146. 

Ques. Would preference to one or soiJne 
'tJreditors be ipso facto fraudulent within the 
jneaning of Sec. 53 T. P. Act ? ( Cab XmZ) 
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Ansi — Preference to one or some creditors: — Section 

53 renders void only those transfers which are made for 
the purpose of defeating all the creditors of the transferor 
to the benefit of the debtor, but it does not render void a 
transfer which 4s made merely for the purpose of preferr- 
ing one creditor to another unlese the transaction can be 
impeached in bankruptcy. Thus, where a debtor convey- 
ed his property to one of his creditors in satisfaction of 
the debt due to him, and the creditor knew that bis taking 
the conveyance had the effect of defeating or delaying the 
other creditors, still the transfer would not be voidable 
under this section, if it is for good consideration and retains 
no benefit for the debtor — Hahm Ini v Mooshahar, 34 
Oal. 999, affirmed in Mushahar v. Hakim Lai, 43 Cal. 521 
( F. C. ) The mere fact that one creditor is preferred to 
another does not in itself render the transaction in favour 
of the preferred creditor voidable under this section, tf the 
debtor reserves «o benefit for Mmseif — Ma Pwa Maiy v* 
Chettyar Farm, 32 Scan. L. R. 117 ( P. O. ) A debtor for all 
that is contained in Seo. 53 T. P. Act, may pay his debts in 
any order he pleases, and may pay any creditor he chooses 
Ram Mina Kumart v. Btjoy Singh, 44 Oal. 662 (P.O. } 

'But a transfer which is not necessarily void under 
Sub-section (1) because it amounts to an assignment of 
all the transferor’s property for the benefit of a particular 
creditor or of particular creditors, may be void as amount- 
ing to a fraudulent preference within the meaning of sec, 
56 of the Presidency “towns Insolvency Act and section 

54 of the Provincial Insolvency Act. Therefore para 3 of 
sub-section (1) of Seo 53 T. P Act, which has been newly 
added, lays down that nothing contained therein shall 
affect the law of insolvency. 

Ques. Explain the “Doctrine of Part Per- 
formance.” What are the essentials of the 
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doctrine of Part Performance as enunciated in 
Sec. 53-A T. P. Act ? ( Bom. 1933 ; Adv. 1931 ; 
Cal. 1931, 34.) 

Ans : — Doctrine of Part Performance. — ^The newly- 
added Section 53-A gives statutory recognition to what 
has hitherto been regarded as the Doctrine of Part Per- 
formance, and applied by the Indian Courts to cases where 
the transfer was not effected by a registered instrument. 
Mahomed Musa v. Aghore Kumar Ganguh, 43 Cal. 801. 
The general ground upon which the doctrine is based 
is prevention of fraud. It is said that where one party 
has executed his part of the agreement in the confidence 
that the other party would do the same, it is obvious 
that if the latter should refuse, it would be a fraud upon 
the former to suffer this refusal to work to his prejudice. 
•When a transferee has in the faith that the transfer would 
be completed according to law taken possession, it would 
be inequitable to allow the transferor to treat the trans- 
feree as trespasser. At the same time care is taken in 
•framing the sec. 53— A that the law of registration is not. 
evaded and that the introduction of the doctrine does not 
lead to perjuries and frauds which it is the object of the 
doctrine to prevent. 

This section merely lays down that by reason of the 
part performance the transferor will not be entitled to 
eject the transferee, but it does not give any title to the 
transferee In order that the transferee may acquire a 
perfected and marketable title execution and registration 
of the deed of transfer would still be necessary. The 
unregistered document shall be received in evidence fonr 
the purpose of proving part performance. The benefit of 
■this section does not now extend to p&rol agreements. 
.The doctrine of part performance was applied even though 
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there was no written document, in oases — 40 All. 187, 
44 Bom 586, 39 Bom. L. B 1419; but under the prese ut 
section the doctrine cannot be applied unless there is 
■a written document evidencing the transaction with 
reEisonable certainty — Ahmed v Allauddin, A. I. R. 1933, 
Pat 485. The doctrine of part performance cannot be 
applied to void agreements ITo amount of part perform - 
anoe can validate a void agreement. — La'ita Prasad v, 
Samam ALB. 1933 Pat. 165. 

The essential elements of the Doctrine of Part 
Performance as enunciated in Sec. 53-A are^— - 

(1) That the contract to transfer for considetahoa 
any immoveable property should be in writing signed by 
the party or his agent ; 

{%) That the terms necessary to constitute mus t 
be ascertainable with reasonable certainty from the 
contract itself ; 

(3) That the transferee should in part performance 
of the contract take possession of the property or, if 
already in possession, should continue in possession and 
in the latter case should do some act in furtherance of 
sthe contract ; 

(4) That the transferee should perform or be 
willing to perform his part of the contract; but it is not 
necessary that the transferre*s willingness should continue 
throughout the period of the agreement, if there are sub- 
stantial acts of part performance which are unequivocally 
referable to the written agreement — Sideman v. Patell^ 
35 Bom L. R. 723 ; 

(5) That when the contract has been partly per- 
formed all rights and liabilities under the contract should 
larise and be enforceable as between the parties notwitb- 
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standing that the transaction has not been completed 
aHoeoTding to law ; and 

(6) That the application of the doctrine should 
noe alfect^ the rights of a transferee for consideration 
who has no notice of the contract or of the part perform- 
ance thereof. 


Chapter III. 

Of Sales of Immoveable Property. 

Ques. Define a sale. What are the essen- 
tials of a valid sale ? ( Cal. 1928, 30, 31, All 26.) 

— “Sale” defined — ^“Sale” is a transfer of 
ownership in exchange for a price paid or promised or 
part-paid and part-promised ( S 54 ) 

The essentials of valid sale are therefore (1) Thera 
must be “ transfer of ownerdiip.” This marks the differ- 
ence between a sale and a mortgage. In a mortgage the 
mortgagee holds the estate merely as a security for the 
debt, in a sale, on the otherhand, the proprietary/ rights pass 
in their fttll sense and absolutely. (2) In al! sales it is 
evident that price is an essential ingredient, and that 
where it is neither ascertained nor rendered ascertainable, 
the contract is void. Price means money. A sale is a 
transfer of ownership in exchange for money. If a pro- 
perty is transferred in exchange for something other than, 
money, the transaction is called an exchange. (3) Ofhe> 
price must be paid at promsed so mere non-poiyiaent o£ 
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price does not vitiate a completed sale. (4) Oi^er formali- 
ties necessary to effect a valid sale ate (i) ki| tlje case of 
(a) tangible immoveable property of the value of Rs. 100 
and upwards (b) reversion and (c) intangible property 
( irrespective of value ), there must be a registered instru- 
ment. (ii) In the case of tangible immoveable property 
below Bs 100, there must be delivery of possession of the 
property or in lieu thereof a registered instrument. 

Ques. What is a contract for sale of im- 
moveable property ? Distinguish, between a 
* sale ’ and a ‘ contract for sale.’ ( Bom. 1926, 
Adv. 33 ). 

Ans z — Contract for Sale.— A contract for the sale of' 
immoveable property is a contract that a sale of such pro-* 
perty shall take place on terms settled between the parties. 
It does not, of itself, create any interest in, or charge on, 
snob propeirty. Sale and contract for sale distingutsbed — ‘ 

(1) A *sale* passes an absolute interest in the pro- 
perty to the purchaser; ‘,a contract for sale ’ does not of| 
itself create any interest in, or charge, on the property, 

i%) A * sale ’ creates a right which is good againsA 
all the world, while a ‘ contract for sale ’ oreates only » 
personal right in favour of the vendee to compel the vendor 
as well as any subsequent transferee from the vendor' 
with notice of the contract, to specifically perform the 
contract. 

(3) A mere contract of sale does not give rise to a 
right of preemption, such right can arise only upon a 
completed sale. 

(4) A contract for sale of immoveable property 
does not require to be registered irrespective of value. 

5 
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Ques. What is the legal effect of a contract 
for sale ? State the difference between the 
English and Indian Law on the point. ( Bom. 
1926, Mad. 1923, 25 ). 

Am : — A contract for sale does not, of itself, create 
any interest in, or charge on, such property. The title in 
the property passes only upon the delivery of possession 
or registration of the document. The result is that in case 
of accidental loss of the property, the buyer is not affected. 
The case is different under the English law where the 
buyer is the equitable owner of the property from the 
date of the contract hence he is liable to pay the con- 
fiideration money although before the execution of the 
conveyance the property itself is destroyed. 

Where a bona fide contract, whether oral or written, is 
m<ide for the sale of property, and another party afterwards 
buys the property with notice of the contract, the title of 
the party claiming under the contract prevails against 
the subsequent purchaser, although the latter’s purchase 
may have been registered and he has obtained possession 
under his purchase-See Qangaram v. Laxaman, 40 Bom. 
498. Thus the vendee’s remedy in a contract of sale is a 
suit to enforce specific performance of the contract not 
only against the vendor but also against a transferee 
fox the vendor with notice of the contract. But if 
the controot of sale is followed by delivery of posses- 
sion and payment of purchase money, then, though there 
is no registered conveyance, the transaction is more than 
a contract, and the last para of Seo. 54 cannot apply. In 
such a case the vendor cannot say that the vendee haa 
obtained no interest in the property. Nor can the pro- 
perty he attached as the property of the vendor, ezeco- 
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tion* of a decree againefc the vendor — Bam Baksh i/. 
Mughlam, 26 All. 266. 

Ques. Explain what is meant by “ Equita- 
ble ownership”. Is such ownership recognised 
Tinder the T. P. Act ? (Bom. 1925 ) 

Aws:— Under the English law, a contract for sale of 
Teal property makes the purchaser the owner tn equity of 
the estate. The moment the contract is made, the vendor 
becomes a trustee for the purchaser, and is bound to 
preserve the property in its existing state pending comple- 
tion of the contract, and is bound to account for all rents 
and profits received by him during that period. This 
equitable ownership is not recognised under the T. P. Act » 
The last para of Sec. 54 lays down that title to property 
can be transferred only by a conveyance and not by mere 
agreement between the parties. ( It should be noted that 
prior to the T. P. Act a contract for the sale of immovea- 
ble property created an equitable interest in land and 
made the purchaser the owner in equity. ( See Dinkarrao v. 
Narayan, 47 Bom. 215. ) The purchaser acquires no interest 
in the property ; he has only the right to get a conveyance 
in the terms of the contract ; the vendor's ownership over 
ishe property iremains unaffected. 

Ques. Enumerate the duties imposed by 
the T. P, Act upon a vendor of immoveable 
j^roperty. ( Adv, 33 ) 

Liabilities of the Seller. In the absence 
of a oontreot to the contrary, the seller is bound, 

(a) to disclose to the buyer any material defect in 
the property dr in the seller’s title thereto of which the 
seller is, and the buyer is not, aware and which the buyer 
could not with ordinary care discover; 
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(b) to produce to the buyer on his request: for 
examination all documents of title relating to the property 
which are in the seller’s possession or power ; 

(c) to answer to the best of his information all 
relevant questions put to him by the buyer in respect to 
the property or the title thereto ; 

(d) on payment or tender of the amount due in 
respect of the price, to execute a proper conveyance of the 
property when the buyer tenders it to him for execution at 
a proper time and place; 

(e) between the date of the contract of sale and 
the delivery of the property, to take as much care of the 
property and all documents of title relating thereto which 
are in his possession, as an owner of ordinary prudence 
would take of such property and documents , 

(f) to give, on being so required, the buyer or such 
person as he directs, such possession of the property as its 
nature admits; 

(g) to pay all public charges and rent accrued due 
in respect of the property up to the date of the sale ; the 
interest on all incumbrances on such property due on such' 
date, and except where the property is sold subject to 
incumbrances, to discharge all incumbrances on the 
property then existing; 

(h) where the whole of the purchase-money has 
been paid to the seller, he is also bound to deliver to the 
buyer all documents of title relating to the property 

which are in the seller’s possession or power; 

Ques. What do you understand by coven- 
ant for title in cases of sale of immoveable 
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property and what remedies are open to the 
buyer for breach of such covenant. (Bom. 1925) 

Ansi — Where in a deed of sale of immoveable 
property the vendor describes himself as the owner of the 
property sold, there is an implied warranty under clause 
2 of Sec. 55, that he has full proprietary title, and the 
purchaser will be entitled to the benefit of it in the 
absence of fraud, notice, waiver or an express or implied 
contract. 

finder this clause there is a statutory guarantee for 
good title unless the same is excluded by the contract of 
parties, and the question of knowledge of the purchaser 
does not affect his right to be indemnified under the Indian 
statute law. The rule of Caveat emptor of English law has 
no application in India. 

Buyer’s remedies — (1) If the vendor is found to have 
no title at all, the purchaser can repudiate the contract 
and IS entitled to a refund of the purchase money. 

_ (2) But if the vendor has got a defective title, the buyer 
is not entitled to rescind the contract but can claim 
damages. 

Ques. What are the rights of a vendor in 
respect of the unpaid purchase money ? How 
can he enforce them ? ( Cal. 1931 ) 

^Ms; — 'Vendor’s lien — if the vendor has already 
delivered possession of the property to the purchaser 
before the payment of the price, he is not entitled to 
rescind the contract and recover possession from the 
purchaser, or to resell the property to a third person. His 
remedy is to sue for the money and he has got a charge 
on the property for the unpaid purchase money under 
clause 4 Sec. 55. 
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The charge may be enforced bj a suit for sale of the 
property, as if he were a mortgagee, under O 34 S. 
15 0 P. Code. 

The vendor’s charge is non-possessory and does not 
confer on him the right to retain possession by virtue of 
his charge and if he retains possession he is liable for 
mesne profits. The vendor’s lien is a personal right sothat 
no other person except the vendor himself can enforce it, 
and it is enforceable against the property not only in the 
hands of the purchaser but also in the hands of his trans- 
feree u,dh notice but not against transferees for value and 
without notice of the vendor’s lien. The vendor has a lierv 
not only for the amount of the unpaid purchase-monejr 
but also for the interest thereon and the interest is 
payable “from the date on which possession has been 
delivered ’’ The mere taking of a bond, bill or promissory 
note for the purchase money does not extinguish the 
lien, but if it is in heu of the purchase money the lien 
is lost. 

Ques. What facts are the seller and the 
buyer of an immoveable property bound, in the 
absence of any contract to the contrary, to dis- 
close to each other and on the non-disclosure 
of which the sale is liable to be cancelled ? 
(Cal. 25.) 

Seller is bound to disclose material facts.— 
In the absence of a contract to the contrary, the seller is 
bound to inform the buyer of any matenal defect in the 
property of which the seller is, but the buyer is not aware 
and which the buyer could not have himself discovered 
with ordinary care. Patent defects, such as the existence 
of an open foot-path over the property, need not be pointed 
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out 'by the vendor but he is bound to disclose all latent 
defects known to him, even though he may have stipulated 
to sell the property with all faults 

The words ‘ material defects ’ include defects in title. 
This is now made clear by the addition of the words “ or 
in the seller’s title thereto An omission to disclose 
flaws in the title which the purchaser has no apparent 
means of discovering will be fraudulent under this sec- 
tion, and the vendee will be entitled to get a refund of the 
purchase— moneyfi'a.;* Essa Sulleman v. Dceyahhai, 20 Bom. 
522. But where the vendee buys with full knowledge 
that the vendor has not got a good title or in a case 
where the defect in title is such that the purchaser could 
have discovered it if he had taken reasonable care to in- 
vestigate the title, the buyer cannot be said to have been 
defrauded by the vendor — Easnlal v. Mulchand, 30 Bom . 
L. R. 1149. 

Buyer’s duty to disclose facts . — 

Like the seller, the buyer too is bound to disclose 
to the seller any fact of which the buyer is aware but of 
which he has reason to believe that the seller is not aware 
and which materially increases the value of the property. 
An omission to make disclosure amounts to fraud irrespec- 
tive of vntentton. Thus, a purchase for an inadequate 
price from an old and infirm woman ignorant of the value 
of the property sold was set aside on the ground of fraud— 
Sadashiv v. Ehakubai 5 Bom. 450. But although the seller 
is bound to disclose latent defects, the buyer need not 
mention latent advantages, as for instance, the existence 
of a mine on the property of the vendor known to him and 
unknown to the seller So on disclosure of the mine the 
seller cannot sue to set aside the sale. 

Ques. What are the Rights of the Seller ? 
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Ans‘ — Rig’htsof the Seller. — ^The seller is entitled to- 

(a) The rents and profits of the property till the 
ownership thereof passes to the buyer ; 

(b) Where the ownership of the property has pass- 
ed to the buyer before payment of the whole of the purchase 
money, to a charge upon the property in the hands of the 
buyer, any transferee without consideration, or any 
transferee with notice of the non-payment, for the amount 
of the purchase money or any part thereof remaining 
unpaid, and for interest on such amount or part from the 
date on which possession has been delivered. 

Ques. What are the rights and liabilities 
of the buyer ? (Adv. 1924, 25.) 

Ans: — ^Rights of the Buyer — ^The buyer is entitled — 

(a) Where the ownership of the property has pass- 
ed to him, to the benefit of any improvement in, or increase 
in value of, the property, and to the rents and profits 
thereof ; 

(b) Unless he has improperly declined to accept 
delivery of the property, to a charge on the property, as 
against the seller and all persons claiming under him, for 
the amount of any purchase money properly paid by the 
buyer in anticipation of the delivery, and for interst on 
such amount ; and when he properly declines to accept 
the delivery, also for the earnest ( if any ) and for the 
costs ( if any) awarded to him of a suit to compel specific 
performance of the contract, or to obtain a decree for 
rescission. 

A purchaser cannot be said to be acting improperly if 
he refuses to take only a fraction of the property by pay- 
ing full price, in accordance wiida Sec. 15 Specific Belief 
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Act .* — Sidtan Kant v. Meera Rawthen 56 M. L. J. 99. The 
vendee’s lien is created on the property from the very 
moment the purchase money or a part thereof has been 
paid and it is lost only if there is a failure on the pur- 
chaser’s part to carry out his part of the contract. 23 
Bom. 56. 

The Liabilities of the Buyer. The buyer is bound — 

(a) To disclose material facts known to him but 
unknown to the seller and which materially increase the 
value of the property. 

(b) To pay or tender the purchase-money on com- 
pletion of the sale, in accordance with the direction of 
the vendor. 

(o) Where the ownership of the property has 
passed to the buyer, to bear any loss arising from the 
destruction etc. not caused by the seller. 

(d) Where the ownership of the property has pass- 
ed to the buyer, to pay all public charges and rent which 
may become payable in respect of the property ; and to pay 
the principal moneys due on any incumbrances subject to 
which the property is sold, and the interest thereon after- 
wards accruing due. 

The liability of the purchaser to pay rent etc. com- 
mences from the very date the ownership has passed to 
him, irrespective of the fact whether he obtained posses- 
sion on that date; and the principle has been held 
applicable also to Court sales — Bamasami v. Annadarat 
^5 Mad. 454. 

Ques. “ A conveyance of non-existent pro- 
perty may, when made for valid considerations, 
be valid as a contract. ” Discuss. 
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Ans. — The conveyance of non-existent property though 
inoperative as a conveyance is operative as an execu- 
tory agreement which would attach to the property the 
moment it is acquired by the vendor and which in equity 
would transfer the beneficial interest to the vendee with- 
out any new act being done by the vendor to confirm the 
conveyance. There being, therefore, consideration for 
the contract, and the vendor having subsequently be- 
come possessed of the property, not only referred to in 
the deed of conveyance but answering to the description 
of the property set out therein, there cannot be any doubt 
that on these facts a Court of Equity would compel the 
vendor to perform the contract and that the contract 
would in equity transfer the beneficial interest to the 
vendee at the moment of the subsequent acquisition of the 
property by the vendor — Rustom Ah v. Abdul Jaffar, 

I. R. 1923, Cal. 535. 

The above remarks apply mutaiis mutandis to a mort- 
gage of non-existent property — Khoban Singh v. Rata-^ 
prasad, 7 C. L. J. 387. 

Ques. Marshalling of sale — who can exer- 
cise that right and against whom ? Bom. 1928. 

Ansi — Marshalling of Sale — Section 56 T. P. Act 
enunciates the doctrine of marshalling as applied to sales 
yist as Sec. 81 deals with the rule of marshalling as 
applied to mortgages. The rule runs thus “ If the owner 
of tuo or mare properties mortgages them to one person 
and then sells one or more of the properties to another 
person, the buyer is, in the absence of a contract to the 
contrary, entitled to have the mortgage-debt’ satisfied 
out of the property or properties not sold to him, so far as 
the same will extend, but not so as to prejudice the rights 
of the mortgagee or person claiming under him or of any 
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otheiT person who has for consideration acquired an inte- 
rest in any of the properties. ” 

The meaning of this section may te made clear by 
an illustration. Suppose A is the owner of two properties 
X and Y, both of which are mortgaged to a certain person 
C B purchases the property X He will be entitled to» 
insist that his vendor A should satisfy his mortgage-debt 
out of the property Y ( which is still unsold ) in the first 
instance, as far as possible; if after the property Y is 
exhausted, there still remains any balance of debt unsatis- 
fied, then and then only the properly X will be drawn 
upon. This section does not absolutely relieve the pro- 
perty X, but only postpones it to the other property ( Y ) in 
the hands of the vendor mortgagor. 

The words “ as against the seller ” in the old section 
showed that the section applied only as between the buyer 
and the seller, and not as between the buyer and the* 
mortgagee of the seller, that is, the purchaser could not 
insist upon the mortgagee that the other property which 
was unsold and was still in the hands of the seller should 
be first sold in execution of his decree before proceeding 
against the property which he ( purchaser ) purchased — ■ 
Svbraya v, Ganpa, 35 Bom. 395. This was a great disad- 
vantage to the purchaser, and the words “ as against the 
seller ” have therefore been now omitted. 

The rule in this section does not apply to a case bet- 
ween purchaser and purchaser, the section being limited 
in its application to the case in which the parly claiming 
marshalling is a purchaser and the party against whom 
it is claimed is the original mortgagor. — Sttaram u. 
Samrao A. I. JEl. 1931 Nag. 91. 

The purchaser therefore can now exercise the right 
given by this section not only against the seller but also 
against the mortgagee of the seller. 
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The rule In this section does not apply to a case 
"between purchaser and purchaser — Din Dayal v. Qursaran^ 
42 All. 336. 

The benefit of this section may be claimed not only by 
a purchaser, but also by a mortgagee who has foreclosed 
and who therefore stands in the position of a purchaser. 
— '41 Oal. 418. The rule in this section has been applied to 
execution sales but in a recent Calcutta case contrary 
view is taken The principle of this section should not be 
applied to leases — Lowe and Co. v. Hazanmull, 30 O W . 
-N. 183. 


Discharge of Incumbrances on Sale. 

Ques. What powers are rested in the 
Court for the purposes of compelling the satis- 
faction of any incumbrance to which immove- 
able property sold may be subject ? 

Ans . — ^Where immoveable property sub 3 ect to any in- 
cumbrance, whether immediately payable or not, is sold 
by the Court or in execution of a decree, or out of Court, 
the Court may, if it thinks fit, on the application of any 
party to the sale, direct or allow payment into Court (i) in 
case of an annual or monthly sum charged on the property 
by paying into Court such amount as when invested in 
Govt, securities will be sufficient, by means of interest, to 
keep down the charge; (li) in c^e of a capital sum 
charged, the amount to be paid into Court must be such as 
will be sufficient to meet the incumbrance and any interest 
due thereon. Thereupon the Court may declare the pro- 
perty free from incumbrance and make proper orders for 
g;iving effect to the sale ahd for applying the capital or 
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inoojne of the fund in Court in the payment of satisfaction 
of the incumbrance. ( Sec. 57 ). 

This section is inapplicable if a decree is obtained on 
the incumbrance , because in such a case the incumbr- 
ance merges in the decree and is taken having ceased. 
The power of the Court is discretionary and it should be 
exercised only on the application of either the vendor or. 
the purchaser. 


Chapter IV 

Of Mortgages of ImmoYeable Property 
and Charges. 

Ques. Define a mortgage. (Bom. 1927; 29; 
Cal. 25, 30 ). 

What are the essentials of a valid mort- 
gage ? 

Arts : — Mortgage Defined — A mortgage is the tramfer 
of an interest in specific immoveable property for the pur-^ 
pose of securing the payment of money advanced or to ha 
advanced by way of loan, an existing or future debt or 
the perfoimsnoe of an engagement which may give rise- 
to a pecuniary liability. ( Sec. 58. ) 

The essentials of a valid mortgage are the following i 

(1) There should he a transfer of an interest in im- 
moveable property and in this respect it differs from a 
charge. It is not essential that there should be an express- 
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transfer of interest, it is sufficient if the instrument taken 
as a whole operates such transfer. The interest transferr* 
ed depends upon the nature of the mortgage. 

(2) The immoveable property must be distinctly 
specified so that it may be readily recognised and 
identified. 

(3) A mortgage mast be supported by consideration. 
The consideration of a mortgage may be either ( i ) money 

-advanced or to be advanced by way of loin ; ( ii)>an exist- 
ing or future debt; or (in) the performance of an engage- 
ment giving rise to a pecuniary liability — the term 
‘ pecuniary liability ’ means a legal obligation to pay 
damages whether liquidated or not. 

(4) Formal requisites of a mortgage — Where the 
principal money secured is one hundred rupees or up- 
wards, a mortgage, other than a mortgage by deposit of 
title deeds, can be effected only by a registered instrument 
signed by the mortgagor and attested by at least two 
witnesses. 

Where the principal money secured is less than one 
-hundred rupees, a mortgage may be effected either by a 
registered instrument signed and attested as afoiesaid, or 
( except in the case of simple mortgage ) by delivery of 
property. ( Sec, 59 ). 

Ques. What are the different kinds of 
mortgages mentioned in the T. P. Act ? What 
.are the vernacular names for each ? (Oal,37,32). 

Arts The kinds of mortgages mentioned in the T. P. 
Aot are : — 

(1) Simple mortgage. (3) Mortgage by conditional 
sale. (3) Usufructuary mortgage. (4) English mortgage. 
'O) Equitable mortgage. (6) Anomalous mortgage. 
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^Simple Mortgage -^Vernacular names i — la Bengal a 
simple mortgage is called Bandhaki khat or Rekan ; in U. P- 
it IS known as Rehan^ Arh or Muskbaghraq, with gramma* 
tical variations; in Bombay, it is called dnsta bandhaka^ 
nasar gahana or taran gahan ; in Madras, it is designated 
as dnsta bundhaJca or Ida adarrumam In the Qan^am dis- 
trict, it is known by the name of Tanaka. 

Mortgage by conditional sale: — ^Vernacular names ' — ' 
In Bengal, Kotkobala: in Orissa, kalbandhanka; 1^11,7 
and 0 P., Byebihwafa; in Madras> Muddata kriyamox 
Bristabandhata; in Bombay, Qahan Lahan; in Mai bar, 
Pat^nodhan. 

Usufructuary Mortgage — Vernacular names : — ^Iti 
Bengal, khai khalasi or Bhoga Bandhaki khat; in Madras, 
Diggu bhogyam Swadhin adamanam, 

Ques. Define a simple mortgage. What 
are the remedies of a mortgagee under a simple 
mortgage ? What are the characteristics of a 
simple mortgage ? 

Alts. — Simple Mortgage Defined: — “Where, without 
delivering possession of the mortgaged property, the 
mortgagor binds himself personally to pay the mortgage 
money, and agrees expressly or impliedly, that, in the 
event of his failing to pay according to his contract, the 
mortgagee shall have a right to cause the mortgage pro- 
perty to he sold, and the proceeds of sale to be applied, so 
far as may be necessary, in payment of the mortgage- 
money, the transaction is called a simple mortgage, and 
the mortgagee a simple mortgagee.” 

Remedies i. e. Rights of simple mortgagee : — In a 
.simple mortgage, there being no transfer of ownership the 
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simple mortgagee can bring tbe mortgaged property to sale 
only though Ccmt He cannot sue to obtain possession of 
tbe property ; be can only sue for sale. If tbe Court errone- 
ously gives bim possession, that possession does not 
amount to foreclosure, and tbe mortgagor can subsequent- 
ly redeem the mortgage — Papamma v Fir Ptatap, 19 
Mad. 249 (252) (P. O.) 

Characteristics of a simple mortgage. (1) Tbe 
mortgagor undertakes personal 1 lability, (2) No possession 
is deliveied. (3) There is no foreclosure. (Sec. 67) (4) 

No power of sale out of Court, but a decree for sale of tbe 
mortgaged property must be obtained. (5) It must be 
effected by a registered instrument even if tbe considera- 
tion is below Rs. 100 ( Sec. 59 ). 

Ques. Define a Mortgage by conditional 
sale. What are the characteristics of a mortg- 
age by conditional sale ? What are the 
remedies of the mortgagee to recover the 
mortgage debt in the case of a mortgage by 
conditional sale. (Bom. 1924 ; Cal. 29, 30, All. 26) 

Ans : — ^Mortgage by conditional sale : — ^“Wbere the 
mortgagor ostensibly sells the mortgaged property 

on condition that, on default of payment of the 
mortgage-money on a certain date, tbe sale shall become 
absolute, or 

on condition that, on such payment being made the 
sale shall become void, or 

on condition that, on such payment being made, the 
buyer shall transfer the property to tbe seller, 

the transaction is called a mortgage by oonditionaL 
sale and the mortgagee a mortgagee by conditional sale : 
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Provided fchat no such transaction shall be deemed to 
be a mortgage, unless the condition is embodied in 
the document which efifects or purports to effect the sale, 

Characteristics of a mortgage by conditional sale* 

(a) The mortgagor ostensibly sells the mortgaged 
property (b) The condition is that the sale shall be 
absolute in default of payment on a particular date or 
that the sale shall be void on such payment and the pro- 
perty retransferred, (c) The remedy of the mortgagee is 
by foreclosure and not by sale ( Sec. 67 ). (d) It must be 
by a registered writing if the consideration is Rs. 100 or 
upward: if less than Rs 100, it may be effected by deli- 
very of the property or by a registered document 
(Sec. 59). 

Remedies or Rights of a mortgagee by conditional 
sale: — ^The mortgagee is not entitled to institute a suit 
for sale, for the contract provides for the mortgage 
ripening into a sale in default of payment and im- 
plies an intention on the part of the mortgagee to take 
the mortgaged property in satisfaction of the debt when 
that event has happened. His remedy is accordingly 
confined to a suit for foreclosure Vankatasami v, 
Subiamanya^ 11 Mad. 88 The essential characteristic of 
a mortgage by conditional sale is that on the breach of 
the condition of repayment within the stipulated period, 
the contract executes itself and the transaction is closed 
and becomes one of absolute sale, to be enforced by 
foredosureShecram v. Bobu Singh 48 All. 302. 

Ques. What do you understand by “Us- 
ufructuary mortgage ” ? Is a usufructuary 
mortgagee ever entitled to sue for the mortgage 
amount ? (Bom. 1935 Cal. 1930). 

6 
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Ans: — Usufructuary mortgage. “Where the tnprtg- 
agor delivers possession or expre’ibhj or Tnj vnplicaJtian binds 
himself to deliver possession of the mortgaged property 
to the mortgagee, and authoiises him to retain such 
possession until payment of the mortgage-money, and 
to receive the rents and profits accruing from the pro- 
perty, or any part of such rents and profits, and to 
appropriate the same in lieu of interest or in payment of 
the mortgage— money, or paitly in lieu of interest or partly 
in payment of the mortgage-money the transaction is 
called a usufructuary mortgage ” Sec. 58 (d). 

A pure usufructuary mortgagee can sue neither for 
foreclosure nor for sale, Sec. 67 (a), since his contract is 
to realise his security out of the usufruct of the property. 
In a Madras Full Bench case it was held that a usufruct- 
uary mortgagee, who was not given possession by the 
mortgagor, ceased to be a usufructuary mortgagee, and 
was entitled to sue for foreclosure or sale — Subbamma v. 
Idataijya, 41 Mad. 359 ( F. B ) But this view is no 
longer correct in view of the amendment of 1939 marked 
in italics in the above definition. In a pure usufructuary 
mortgage, any personal liability on the part of the 
mortgagor is excluded If the deed itself contains 
a personal covenant, the mortgage becomes a combination 
of a simple and usufructuary mortgage, but under the 
new clause (g) of Sec 58 such mortgage would be treated 
as an anomalous mortgage. Such a personal liability 
may, however, arise under the circumstances mentioned 
in Sec. 68. Under clause ( d ) of See. 68 if the mortgagor 
fails to give possession of the property or to secure to him 
■quiet possession, the usufructuary mortgagee is entitled 
to sue the mortgagor for the mortgage— money ; or he may 
at his option sue the mortgagor for recovery of possession 
cof the property But the mortgagee cannot sue for the 
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rnon-ey unless he is actually out of possession or where 
-the dispossession is due to his own default. 

Qiies. Point out the essentials of an 
English mortgage. What remedy is open to a 
mortgagee in such a mortgage ’ (Bom. 1924, 25) 

Ans — ^English Mortgage . — 'Essentials. The three 
essentials of an English mortgage as defined in Sec 58 
(e) aie; — 

(1) That the mortgagor should bind himself to repay 
the mortgage-money on a certain day ; 

(<3) That the property mortgaged should be transferr- 
ed absolutely to the mortgagee ; and 

(3) That such absolute transfer should be made sub- 
ject to the proviso, that the mortgagee will retransfer the 
property to the mortgagor, upon payment by him of the 
mortgage-money on the day as agreed. Narayan v. 
Venkaterama 35 Mad. 230 ( F. B. ) 

An English mortgage is rarely executed in the 
mofussil, and when excuted, is treated as a mortgage by 
conditional sale, from which it has very little distinction 
< the only difference being that in the former there is a 
personal covenant to pay, which is absent in the latter ). 

Remedy. Under the old Sec. 67,^ the remedy was 
both by foreclosure and sale but byS the Amendment of 
1929 the remedy is by sale only and not foreclosure. The 
power of sale conferred by Sec. 69 in tbe case of an 
English mortgage need not be expressly stated in the 
mortgage deed, but it cannot be exercised unless the 
parties are Europeans. 

Qaes. Define an Equitable mortgage 
What are the characteristics of an equitable 
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mortgage and what are the mortgagees reme- 
dies under such a mortgage ? (Cal. 35 ; Bom. 
1935, Adv. 1922, 24.') 

Ans. — Equitable mortg'agfe Defined ’ — “Where a per- 
son in any ot the following towns, namely, the towns of 
Calcutta, Madras, Bombay, Karachi, Rangoon, Moulmein, 
Bassein and Akyab, and in any other town which the 
Governor-General in Council may, by notification in the 
Gazette of India, specify in this behalf, delivers to a 
creditor or his agent documents of title to immoveable 
pioperty, with intent to create a security thereon, the 
tranf action is called a mortgage by deposit of title deeds”. 
Sec. 58 (f ). 

Characteristics and essentials of an Equitable 
mortgagie : — 

(a) It is created in the towns of Calcutta, Madras, 
Bombay, etc. If executed outside those towns it is invalid, 

(b) It is effected by deposit of material title-, 
deeds ; no delivery of possession takes place. It is nob 
necessary that the property to which the title-deeds relate 
should be situate in those towns, it may lie outside those 
towns, in a province to which the Act applies or not* 
Cenhal Bank cf India v. Xusseruanji 34 Bern. L. B. 1384* 

(c) It is made to secure a debt or advance already 
made and to cover future advances as well. 

(d) The title-deeds must be deposited U 4 th intent 
to create a secunty thereon. 

(e) The mortgagee’s remedy is by sale only and 
not foreclosure ( Sec. 67 ). 

(f) No registration is necessary even if there is a 
writing recording the deposit (Sec. 59 ). But registration 
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is necessary when the document embodies the terms of 
the agreement between the parties and constitutes the 
bargain or agreement between them purporting or operating 
to create or declare any right, title or interest in the pro- 
perty and not merely a written record of the particulars 
ot the title deed the subject of an agreement constituted 
in fact by the act of deposit and the payment of money. — 
National Bank of India v. R C Nazir & Oo 34 Bom. 
X, R. 748. 

Remedies — The mortgagee’s remedy is by sale only 
and not foreclosure (Sec. 67) The mortgagee has no 
power to sell without the intervention of the Court, except 
where a power of sale is expressely confered by the mort- 
gage deed and (i) the mortgagee is the Secretary of State 
for India in Council ; or (ii) where the mortgaged property 
or any part thereof is situate within tbe town of Calcutta, 
Madras, Bombay etc., ( Sec, 69. (b) (o). All the provisions, 
regarding the rights or liabilities of the mortgagor and 
mortgagee, relating to a simple mortgage shall, so far as 
may be, apply to a mortgage by deposit of title-deeds. 
<Sec. 96). 

Ques. Define an Anomalous mortgage. 

What mortgages are designated as “ Ano- 
malous mortgages ” and how are the rights and 
liabilities of parties to such mortgages deter- 
mined ? ( Bom. 1929, Cal. 1935 ). 

Ansi — Anomalous mortgage: — mortgage which 
is not a simple mortgage, a mortgage by conditional sale, 
an usufructuary mortgage, and English mortgage or a 
mortgage by deposit of title-deeds within the meaning of 
Sec. 58 is called an anomalous mortgage ” Sec. 58 (g). 
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Under the old sec. 99, an anomalous mortgage was a 
mortgage *' not being a simple mortgage, a mortgage by 
conditional sale, an usufructuary mortgage or an English 
mortgage, or a combination of the first and third or the 
second and third of such forms.” Under the present 
clause (g) of see. 58 those two classes of mixed mortgages 
have been included in anomalous mortgages. 

Anomalous mortgages will now include the following 
classes of mortgages — 

(a) Combination of simple and usufructuary mort- 
gage; 

(b) Combination of mortgage by conditional sale 
and usufructuary mortgage ; 

(c) Local mortgages, such as otti, kanom etc. 

(d) Other miscellaneous forms. Rights and liabi- 
lities 

“ In the case of an anomalous mortgage, the rights 
and liabilities of the parties shall be determined by their 
contract as evidenced in the mortgage-deed and so far as 
such contract does not extend, by local usage. ” Sec. 98. 

Thus, where according to the terms of an anomalous 
mortgage-deed there was no provision for payment of in- 
terest after 4 years, lidd that interest was not claimable 
after that period. 

It was held in certain Madras cases that since the 
rights of the parties are governed by the terms of the con- 
tract, any covenant agreed between the parties in a deed 
of anomalous mortgage must be enforced, even though it 
amounted to a clog on redemption. But this view has 
now been overruled by a Privy Council oese-Muliummad 
Sher Khan v. Raja Seth Swarm Dayal 44 All. 185 (P. O.) 
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Ques. What are the characteristics of (a) 
Usufructuary mortgage, (b) English mortgage, 
(o) Anomalous mortgage. ( Adv. 1923, 27, 31, 
Cal. 30. All. 34.) 

Ans : — Characteristics of Usufructuary mortgage: — 
(a) There is delivery of possession to the mortgagee (b) 
He is to retain possession until repayment of the money 
and to receive rents and profits or part thereof in lieu of 
interest, or payment of the mortgage money or partly 
in lieu of interest or parly in payment of the mort- 
gage-money. (o) There is redemption when the amount 
due is personally paid or is discharged by rents and profits 
received, (d) Theie is no remedy by sale or foreclosure 
(Sec. 67 ). (e) If for Es. 100 or upwards, it must be regis- 

tered; if below Rs. 100, it may be by registered deed or by 
delivery of property (Sec 59) 

Characteristics of English mortgage — (a) It is 
followed by delivery of possession, (b) There is a personal 
covenant to pay the amount (c) It is effected by absolute 
transfer of property with a provision for retransfer in case 
of repayment of the amount due. (d) The remedy is by sale 

not by foreclosure — (Sec. 67). (e) Power of sale out of 
Court is conferred on certain persons under certain cir- 
cumstances (Sec 69). 

Characteristics of Anomalous mortgage — (a) It now 
includes a simple mortgage usufructuary and a mortgage 
usufructuary by conditional sale Possession may or may 
not be delivered, (b) The remedy is by sale, or by fore- 
closure, if the terms of the mortgage permit it (Sec. 67). 
(c) If for Rs. 100 or upward it must be registered; if below 
Rs 100, it may be by registered deed or by delivery of 
possession (Sec 59), 
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Ques What is the difference between a 
mortgage with a conditional sale and a sale 
with a clause for repurchase ? (Adv. 1927 ; 
Cal. 22, 30. All. 26). 

An’i . — According to the definition given in Sec. 58 
{a) a mortgage by conditional sale is an ostensible sale 
on condition that upon repsymenc of the money being 
made on a certain data the buyer shall transfer the pro- 
perty to the seller. The question then arises, whether the 
condition in the sale-deed is expressed with sufficient 
clearness so as to convert the sale into a mortgage or 
whether it merely gives the vendor a right to repurchase. 
The line of division between a mortgage by conditional 
sale and a sale with provision for a repurchase is a very 
fine one and to a layman it seems to be a distinctio n 
without difference. 

Prior to the addition of the proviso to clause (c) of 
Sec. 58 T. P Act a mortgage by conditional sale was 
usually made by two documents, one being a sale-deed 
and the other containing the condition of reconveyance ; 
and the question frequently arose whether the second 
document operated to convert the sale into a mortgage so 
as to give the vendor the right of redemption such as a 
mortgagor enjoys, or it simply stipulated that the vendor 
would have a right to repurchase. 

The following tests were applied for the determina- 
tion of the question : — 

(1) Whether the two documents were part and 
parcel of the same transaction or were mutually tnde- 
penderit. 

(2) Whether iJossessiore was delivered to the pur- 
chaser. 
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(3) Whether there is a stipulation regarding the 
payment of interest. 

(4) Whether the two documents were executed 
•on the same date. 

(5) Whether the relation of dd)tor and creditor 
subsists between the parties. 

(6) Whether the amount paid as consideration is 
grossly inadequate. 

(7) Whether the two transactions are between the 
^ame parties. 

(8) The best general test as to the nature of the 
transaction is “ the existence or non-existence of a power 
in the original purchaser to recover the sum named as the 
price for re-purchase , if there is no such power, there is 
no mortgage 

The ostensible or real nature of the transaction can, 
however, be only determined by finding out the intention 
of the parties. Since the decision of the Privy Council in 
Balkiahan Das v Legqe, 22 All. 149, it has been a well 
settled rule that it is not open to Courts to allow any ex- 
traneous evidence in order to find out the intention of the 
parties. In order to avoid the difficulties indicated above 
two things are laid down in the proviso newly added by 
Amendment Act of 1929 : (1) first, the mortgage by con- 
ditional sale is to be effected by one document; and thus 
the various criteria for determining whether the two 
documents operate to create a moitgage will no longer be 
necessary ; (2) and secondly, the condition which converts 
the sale into a mortgage must be embodied in the docu- 
ment, so that no extrinsic evidence will be admissible to 
prove that a document which purports to be an absolute 
sale is in reality a mortgage. 
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Ques. What is the difference between the 
following ; — 

(1) Mortgage by conditional sale and 
English mortgage ( Bom. 1924, Adv. 1930, 33. 
Cal. 30, 31 All. 27.) 

(2) Simple and Usufructuary mortgage. 
(Adv. 30.) 

Ans — Difference between a Mortgage by condi- 
tional sale and an English mortgage. — In a.n Enghsh 
mortgage there is a personal covenant to pay the amount, 
and it is effected by absolute transfer of property with a 
provision for retransfer in case of repayment of th© 
amount due on a certain date. But in a mortgage by cem^ 
dttional sale there is no personal liability to pay ; th© 
mortgagor ostensibly sells the mortgaged property and is 
to be perfected into absolute sale on failure of the pay- 
ment of the mortgage-money on a certain date 

In an English mortgage the ownership is wholly trans- 
ferred to the credior and therefore has the right to imme- 
diate delivery of possession of the property ; while in a 
conditional mortgage, the creditor acquires a qualified 
ownership and therefore has no such right. 

In an English mortgage the remedy is by sale only 
while the remedy of the conditional mortgagee is by fore- 
closure and not by sale. 

An English mortgage is rarely executed in the mo- 
fussil, and when executed, is treated as a mortgage by con- 
ditional sale. Where the mortgaged property is situated 
in the moffussil, and one of the parties is a Hindu, a mort- 
gage though styled as an English mortgage does not 
transfer an absolute interest in favour of the mortgagee — 
Ansur Subba Natdu v. Secretary of State. 1917 M.W.N. 794. 
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, Simple and Usufructuary mortgrage distinguished*-* 
Ift simple mortgage the mortgagor undertakes perscmal 
liability and no possession is delivered. In a usufruct- 
uary mortgage there is delivery of possession and the 
mortgagee is entitled to remain in possession and to the 
enjoyment of the usufruct until payment of the mortgage 
money. In simple mortgage there is no foreclosure, no 
power of sale out of Court, but a decree for sale of the 
mortgaged property must he obtained. In a usufructuary 
mortgage, there is no remedy by sale or foreclosure, there 
is redemption when the amount due is personally paid or 
is discharged by rents and profits received. A simple 
mortgage must be effected by a regi^ered instrument even 
if the consideration is below Rs 100. A usufructuary 
mortgage must be registered if for Rs. 100 or upwards, if 
below Rs. 100, it may be by registered deed or by delivery 
of the property. 

Ques, What is the effect of invalid attes- 
tation ? 

Ansi — Effect of invalid attestation. — If a document 
IS not validly attested as required by ,sec 59 T. P. Act the 
mortgage is ineffectual but it does not follow that, failing 
to operate as a mortgage, it will still operate as a charge. 
Though the deed may be ineffectual as a mortgage for 
want of attestation, still it will be admissible as an evid- 
ence of a personal covenant to repay the debt; whether 
the deed has been registered or not, and a simple 
moneydeoree can he passed on the personal covenant 
to pay. 46 Mad. 64. But this rule will not hold good in 
the case of a usufructuary mortgage in which the mort- 
gagor does not hind himself personally to repay the 
money — ^44 Cal 388 ( P. O. ). 
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Ques. A, an illiterate person, signed a deed 
of mortgage by putting his mark on the docu- 
ment. The mark was described by the scribe 
of the deed The deed was also attested by two 
independent witnesses. Subsequently, the deed 
was sought to be proved by the testimony of 
one of the witnesses and the scribe. Was the 
deed duly proved ? Discuss. 

Ans — Yes, the scribe was a valid attesting witness, 
because, the execution was complete when the mortgagor 
unable to write his name placed his mark thereon ; the 
mark was his signature and was independent of any des- 
cription by which the mark was explained. The function 
of the scribe ended when he signed his name at the con- 
clusion of the body of the document: he thereafter signed 
his own name under the description of the mark made by 
the executant ; with a view to authenticate the mark, that 
is, to vouch the execution of the deed by the marksman, 
in other words, to act as an attesting witness-— Cyowmcf v, 
Blum Oopal 19 Bom L R. 147. 

Bights and liabilities of mortgagor 

Qms. What are the rights of a mortgagor 
to redeem ? 

Ans — Rights of mortgagor to redeem At any time 
after the principal has become dm, the mortgagor has a 
right, on payment or tender, at a proper time and place, of 
the mortgage-money, to require the mortgagee (a) to 
deliver to the mortgagor the mortgage-deed and all docu- 
ments relating to the mortgaged property which are in the 
possession or power of the mortgagee (b) where the moctg- 
uagae is in possession of the mortgaged property, to deliver 
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posseesion thereof to the mortgagor, and (c) at the cost of 
the mortgagor, either to retransfer the mortgaged property 
to him or to such third person as he may direct, or to 
execute and ( where the mortgage has been effected by a 
registered instrument ) to have registered acknowledg- 
ment in writing that any right in derogation of his inter- 
est transferred to the mortgagee has been extinguished : 

Provided that this right has not been extinguished 
by act of parties, or by decree of a Court. ( Section 60 ). 

Ques. State the law regarding the redemp- 
tion of portion of the mortgaged property. 

Ans : — Redemption of portion of mortgaged proper- 
ty : — The last para of sec. 60 runs as follows — “Nothing 
in this section shall entitle a person interested in a share 
only of the mortgaged property to redeem his share only, 
on payment of a proportionate part of the amount remain- 
ing due on the mortgage, except only where a mortgagee, 
or if there are more mortgagees than one, all such mort- 
gagees, has or have acquired, in whole or in part, the 
share of a mortgagor. ” 

This para lays down the general rule that a mortgage 
is one and indivisible and a suit by a co-mortgagor to re- 
deem only his portion of the properties mortgaged is not 
maintainable; and also lays down that the indivisible 
character of a mortgage is broken up only when the mort- 
gagee acquires the share of a mcrtgaga-. But the rule is 
subject to contract to the contrary. 

The rule as to indivisibility of a mortgage applies not 
only where there are several mortgagors but also where 
there are several mortgagees. And no redemption can be 
effected of a portion of the mortgaged property by paying 
to one of the mortgagees his separate debt. 
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This section does not debar the owner of a part of the 
equity or redemption fio n offering to redeem the whole 
mortgage Indeed be is bound to ofter to redeem the whole. 

Q'(es- Discuss the saying “the right to 
redeem and the right to foreclose are co-ex- 
tensive” ( Adv. 1930, 32. Cal. 1910) 

Ans: — The general principle as to redemption and 
foreclosure is that in the absence of any stipulation, ex- 
press or implied, to the contrary, the rig^ht to redeem and 
the right to foreclose are coextensive, and that where 
there is a stipulation to pay a mortgage-debt within (e,g ) 
ten years, the mortgagor cannot redeem at an earlier date. 

In Sec. 60 T. P. Act it was stated that “ at any time 
after the principal money has become payable, the mort- 
gagor has a right etc. ” The word ‘ payable’ gave rise to 
a diversity of opinion. The diversity of opinion is to be 
found in Rose AmmaL's case ( 23 Mad 33 ) and Hussum's 
case (39 All. 471) In the Madras case it has been 
remarked that money is said to be ‘ payable ’ when it is 
payable by the mortgagor, i. e when the mortgagor is 
entitled to pay it, even though it is not “ due ” to the 
mortgagee, i e. ej'en though the mortgagee is not entitled 
to call for the money. The Allahabad High Court bolds 
that money becomes ‘ payable ’ when the payment becomes 
obligatory upon the mortgagor i, e. when the mortgagee 
can enforce payment of it and not earlier. There is 
nothing in law to prevent the parties from slipuiating 
expressly that the mortgagor may discharge the debt 
within the specified period and take back the property, 
but it is an elementary proposition that the mortgagee is 
not entitled to foreclose before the mortgage-money has 
become due. As a corollary to that proposition it is 
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reasonable to hold that a mortgagor also should not be 
allowed to redeem before the mortgage-money has become 
due. In order to remove this divergence of opinion, the 
legislature has substituted, by the Amendment Act of 
1939, the word “payble” by the word “ due ” and has 
thus adopted the rule of mutuality, viz , that the right of 
redemption and the right of fore-closure are co-eodensive. 

Ques. What is meant by a clog on the 
equity of redemption ? What is its legal effect ? 
(Bom. 1924, 27, 31, 35. Adv. 1923, 25, 28, 30, 33. 
Cal. 30. > 

Arts. — Clog on the Equity of Redemption — Redemp- 
tion is of the very nature and essence of a mortgage, it is 
inherent in the thing itself. Any provision inserted to 
prevent redemption on payment or performance of the 
debt or obligation for which security was given is what 
is meant by ‘ clog ’ or fetter on the equity of redemption 
and is ^Old not only as against the mortgagor himself 
but also as against his assignee. 32 Bom. L. R. 882 (P. O.) 
An agreement which amounts to a clog on the equity of 
redemption cannot be enforced, even though it is con- 
tained in a consent decree, nor can it be a defence in a 
subsequent suit for redemption. — Arribu v. Kelu A. I. R. 
1930. Mad 305 The doctrine of clog on redemption is 
expressed in the maxim “ once a mortgage, always a mort- 
gage, and nothing but a mortgage” by Lord Davy in the 
leading case of Noakes v. Rice. 

Thus a mortgagee cannot stipulate to be allowed to 
remain in possession as a perpetual tenant at a fixed rent 
even after redemption. Again the stipulation that the 
mortgagor alone shall be entitled to redeem is invalid , 
similarly a condition that redemption shall be postponed 



96 


TRANSFER OF PROPERTY ACT 


[Sec 60 


until all debts due from the moitgagor to the mortgagee 
are paid off is void. A mortgagee cannot, by any con- 
tract entered into with the mortgagee at tlie time, give up 
his right of redemption, but there is nothing to prevent 
that being done by an agreement which in substance and 
in fact is subsequent to and independent of the original 
bargain See — Shankar Dhonddeu v Yeshwant, 23 Bom. 
L. B. 965. All clogs are net bad and unenforceable. Every* 
thing depends upon the nature of the fetters Thus, a 
provision in the deed postponing the mortgagor’s taking 
possession so long as there were fruit-bearing trees on the 
land planted by the mortgagee and which the document 
allowed him to plant, is not a clog on the equity of re- 
demption — Qenu Tukaram v, Narayan 45 Bom. 117. Also 
a right of preemption given to the mortgagee in caie the 
mortgagor should proceed to a sale of the mortgaged pro- 
perty is good 

Ques. Explain and illustrate the statement 
“ Once a mortgage always a mortgage. ” (Bom. 
1925, 28, Adv. 1925, 27, 30 ; Cal. 30, 32, All. 
25, 27.) 

Ansi — Once a mortgage always a mortgage — The 
phrase “once a mortgage always a mortgage” was laid 
down in Howard v Hams. It means that an estate could 
not at one time be a mortgage and at another time an 
absolute conveyance by one and the same deed. If a 
conveyance was intended to be a mortgage or to pass a 
redeemable estate, it will be so construed notwithstanding 
covenants to the contrary. In other words if it is shown 
that an interest in property was transferred as security for 
the repayment of debt, no clause or covenant in the trans- 
action will convert it into a conditional sale or disentitle 
the mortgagor to get back the property on his paying the 
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mortgage debt. At OommoQ Law*, the stipulation to pay 
the mortgage money was scrupulously observed but Equity 
allowed the mortgagor to redeem even if the stipulated 
time was gone regarding such a transaction as a mere 
security. The mortgagor, though he lost his legal right 
to redeem bad an ‘‘equity to redeem” on pa;yment within 
reasonable time of the principal, interest and costs. The 
right, thus opened in favour of the mortgagor, came to be 
technically called as Equity of Redemption. 

The principle of the maxim is followed in all cases of 
mortgages by conditional sale. Thus, for example, where 
X mortgaged land to Y and the instrument of mortgage 
contained a stipulation that if the principal is not paid off 
within 5 years from the date of the mortgage, the land 
shall become the property of the mortgagee and the right 
to redeem extinguished, it was held that the mortgagor 
can redeem the property by paying off the principal and 
interest, though the stipulated time for payment has been 
allowed to pass by — Eamji v, Ckznto 1 B. H. 0. R. 109 
Lalta Prasad v. Jagdtsh 48 All. 787, Equity does not allow 
the clogging of the right of redemption. 

Ques. Explain fully the rule that a mort- 
gage is one and indivisible and mention all the 
exceptions to it. ( Adv. 1932. Cal. 25, 29 ) 

Ami — 'Mortgage Is one and indivisible. The general 
rule is that the mortgage debt being indivisible and the 
mortgaged property being held in its entirety as security 
for the debt and every part of it, the property can only be 
redeemed in its entirety on payment of the whole debt. In 
other words, the holder of a partial interest ip the equity 
o^* redemption cannot redeem a part of the property on 
payment of a proportionate part of the debt. So also one 
7 
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of the mortgagee cannot claim to realise a portion of 
security for a proportionate part of the debt. The mort- 
gagors are entitled to be made parties to one proceeding 
and are not to be exposed to a variety of proceedings. 

This general rule is deduoible from sections 60 and 67 
of the T P. Act. But there are the exceptions to the rule 
and the following are the oases where a mortgagor can 
claim to depart from the rule. 

(1) Where one of the terms of a mortgage provides 
for partial redemption ; as the rule is to be applied subject 
to a contract to the contrary — 13 A. L, J. 373. 

(3) Where the co-mortgagors have a distinct and 
separate interest. 

(3) Where the mortgagee recognises a partition of 
the mortgaged property amongst the comortgagors-ilfaAo- 
dcjji V Oanpatahet 15 Bom. 357, 88 Mad. 555. 

(4) When the mortgagee (all when there are more 
than one) himself acquires a portion of the mortgaged pro- 
perty— ‘More V, BcUaji 13 Bom. 45 and not where the toJiole 
of the mortgaged property. Venkat Reddy v. Kuiyappa 47 
Mad. 551. 

Similarly, a mortgagee may be able to depart from 
the rule and may be able to institute a suit as to part only 
of the debt. Thus with the consent of the mortgagor, the 
indivisibility of the security may by severed — Vijaya 
JBhusJumammcd v. Etxilappa 38 Mad. 17. So also where one 
of the two mortgagees purchases the equity of redemption, 
the other co-mortgagee may regard the security as split 
yxg—BisheshaT v. Laltk Stngh 5 All. 857. But not where 
the mortgagor has conveyed the property to one oo-mort- 
gagee without the consent of the other mortgagee — Arun- 
achedam v, Eama^amy 1938 M. W. N. 518. 
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.Ques. What is the effect of release or 
purchase of a portion of the mortgaged property 
hy the mortgagee ? ( Bom. 1924. ) 

Ans : — ^The general rule under clause 5 of Sec. 60 T. 
P. Act. is that the mortgage debt being indivisible and 
the mortgaged property being held in its entirety as 
■security for the debt and every part of it the property can 
only be redeemed in its entirety on payment of the whole 
mortgage debt, in other words, the holder of a partial 
interest in the equity of redemption cannot redeem a part 
of the property on payment of a proportionate part of the 
debt A co-mortgagor, a purchaser of a portion of the 
mortagaged property or a partial owner of the equity of 
redemption is not at liberty to redeem that part only 
without redeeming the rest, in fact he is entitled to 
xedeem the whole mortgage and seek his contribution 
from others. 

The integrity of the mortgage can however be broken 
jip “ only where a mortgagee, or if there are more mortgagees 
than one all such mortgagees, has or have acquired, in 
whole or in part, the share of a mortgagor'^ and each of 
the owner of the remainder of the property becomes 
entitled to redeem his own share upon payment of a 
proportionate part of the amount due on the mortgage. 
But in such cases i e. when thus the indivisible character 
of the mortgage is broken up, neither a co-mortgagor ^or 
a purchaser of a portion of the equity of redemption is 
entitled to redeem more than his own share in the property. 
The word ‘ acquired’ is not restricted to acquisition by 
purchase, but it al so appJ ies to acquisition by any other mode 
recognised by law. Thus, where the mortgagee has acquir- 
ed a share of the mortgaged property by foreclosure or by 
mheritarnce, or at a sale in execution of a 'money-decree. 
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There is a merger of rights and the integrity of the mort- 
gage is broken up. 

But in a Bombay case it has been held that an owner 
of a part of the equity of redemption of mortgaged pro- 
perties is entitled to redeem that portion when the mort- 
gagee has acted in such a way as to release a portion of 
the property from the mortgage debt — Mayashankar v. 
Burjcn-ji, 27 Bom. L. R. 1449. Similar view has been 
expressed in 30 Cal. 755 and 9 Mad. 453. With a view 
to get rid of the effect of the decision in 27 Bom. L. R. 
1449, the word ‘ only ’ has been inserted by the Amend- 
ment Act of 1929. Now, therefore apart from special 
arrangement, the integrity of the mortgage can only be 
broken up in case the mortgagee purchases or otherwise 
acquires a portion of the mortgaged property, and not 
when the mortgagee releases a portion of the mortgaged 
property — Haji All v. Mojibuddin 45 All 524. 

Ques. When is a mortgagor’s right of 
redemption lost ? ( Cal. 15) 

Ans * — Mortgagor’s right of redemption Extinguish- 
ed by act of parties or by decree of a Court. The 
mortgagor, after paying or tendering the money, can 
compel the mortgagee to (a) deliver the mortgage deed; 
and (b) either to reconvey the mortgaged property to the 
mortgagor; or to execute a registered acknowledgment. 
His right of redemption is lost when it has been 
extinguished by act of parties or by decree of a Court. 

The phrase ‘act of parties’ denotes a release or other 
such transaction standing apart from the mortgage transac- 
tion under which the right of redemption comes into 
existence. The mere fact that one of several co-mort- 
gagors is the registered occupant of the mortgaged land 
-does not entitle him to transfer the portion of the equity 
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of redemption belongin^c to his co-mortgagors. Such a 
transfer in favour of the mortgagee does not operate to 
extinguish the right of the co-mortgagors to redeem their 
shares of the mortgaged land — Lalchand v. Khandu 23 
Bom. L. R. 1431. 

The mortgagor’s right of redemption is extioguished 
by a final decree of the Court for sale or foreclosure. In 
JRIrishnap v, MahadeVs 25 Bom. 104, the mortgagor was 
allowed to redeem the property even after its formal sale 
and before confirmation. The right of redemption is ex- 
tinguished when the land is sold by order of the Grovb 
owing to non-payment of assessment, under Sac. 56, Bom 
Land Revenue Code — •Abdul Rahman u. Vinapak, 29 Bom ^ 
L. R. 1056. 

The order (decree) of court however does not mean an 
order passed without any trial or ordinary hearing of the 
parties. Therefore where a prior suit for redemption is 
dismissed owing to a compromise- J5a5a?^poz^da v, Rudrappa 
28 Bom. L. R. 1507, or for default of appearance- 
"V. Maheshwar 30 Bom. L. B. 1039, such an order does not 
extinguish the right of redemption nor prevents the mort- 
gagor from bringing a fresh suifc for redemption. An 
abatement of a previous suit brought by the father doasc 
not bar a second suit for redemption brought by the son— 
Ramchandra v, Shnpatrao 40 Bom. 248. 

Qnes. Under what circumstances can a 
second suit for redemption lie ? ( Adv. 1931 ). 

Ansi — Second suit for redemption — It is now settled 
law that when a suit for redemption has been instituted 
and a decree has been passed for redemption but nob 
executed, a subsequent suit for redemption of the same 
mortgage is maintainable, Ramjt Pandhannath 48 
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Bom. 334 (F. B.), Sita Ram v. Madho Lai 24 All. 44 (F. B.) 
(Oontra-Vedapurratti v. Vallabha 25 Mad. 300 (F. B.)). 

The withdrawal by the mortgagor of a previous suit 
for redemption, or a previous dismissal of a suit for re- 
demption for default of appearance, does not extinguish 
the right of redemption nor prevents the mortgagor from 
bringing a second suit for redemption 30 Bom. L R. 1089; 
So also is the effect of a compromise. An abatement of 
a previous suit brought by the father does not bar a second 
suit for redemption brought by the son-40 Bom, 248. 

Ques. Explain briefly “Consolidation of 
^mortgages. ” (Bom. 1924). 

Am : — Consolidation of mortgages. The doctrine of 
consolidation enabled the mortgagee entitled to the mortg- 
ages on two different properties mortgaged by the same 
mortgagor to consolidate those mortgages against the 
mortgagor and force him to redeem all of them or to 
prevent him from redeeming one of them without redeem- 
ing the others. Of course, there could be no question of, 
consolidation as regards any mortgage where the time for 
redemption had not expired. I'he doctrine was based on 
the maxim “He who seeks equity must do equity.” Thin 
inequitable doctrine is abolished by S. 61 T. P. Act in this 
country in the same way as the Conveyancing Act ( and 
recently the Property Act 1925 ) has done in England. 

By the Amendment Act of 1929, Seo. 61 has been 
redrafted so as to make it more exhaustive. The old| 
section applied to oases where different properties were 
mortgaged and not where the same property was mortgag- 
ed under different mortgages. Now under the new sec- 
tion the mortgagor can redeem simultaneously all d.ebts 
or any one or more of them which have become due to 
the same mortgagee. The same principle ought to apply 
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where’ portions of one and the same property ate mort- 
gaged separately. Accordingly, any reference to ‘pro- 
perty ’ has been omitted and the words two or more 
mortgages have been used and the illustration has been 
omitted. The effect of this change is to overrule the view 
taken by the judicial committee in Iktmanarayanvng(xr v. 
Maharaja of Venkatgtn, 50 Mad. 180 (P. O. ) and restore 
the Madras decision 44 Mad. 301. The section applies *‘tn 
the absence of a contract to the contrary" so that consolida- 
tion can take place by contract of the parties. 

Qiies. State the law of accessions to mort- 
gaged property. Discuss the respective rights 
of the mortgagor and the mortgagee as regards 
such accession. (Bom. 1925, 26, Cal. 22, 34, 
Mad. 15. All. 25.) 

Ansi — Law of Accessions to Mortgaged Property ; 

The principle of the law of accession as laid down 
,in the T. P. Act is in accordance with the observations of 
the Privy Council ; “ Most acquisitions by the mortgagor 
enure for the benefit of the mortgagee, increasing thereby 
the value of the security, (Sec. 70) and similarly, any 
acquisitions by the mortgagee are accretions to the 
mortgaged property or substitutions for it, and thereby 
subject to redemption” (Sec. 63). 

Section 63 deals with the rights of the mortgagor to 
accessions to mortgaged property. The accessions may be 
either natural or artificial. The first para deals with nature^ 
accessions such as alluvion; it states that the mortgagor, 
upon redemption, shall, in the absence of a contract to 
the contrary be entitled to such accessions as against 
the mortgagee. The second para deals with acquired 
accessions i. e. accessions made at the expense of the 
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mortgagee. These are either (1) capable of separation 
from the principal or (2) incapable of separation. 

(1) Where the accession is capable of separate posses- 
sion or enjoyment without detriment to the principal 
property, the mortgagor has the option of taking it on 
payment to the mortgagee the expense of acquiring it, 
and not its estimated market value, or he may refuse to 
take it. If the mortgagor elects to take it the mortgagee 
cannot refuse it. 

(2) Where the accession is incapable of separation 
the mortgagor is entitled to all acquisitions and is not 
bound to pay except in two cases; (1) where the accessions 
are necessary to preserve the property from destruction, 
forfeiture or sale ; or (2) where they were made with the 
mortgagor’s consent 

It has been held in Sorabjt v. Dwarkadas 34 Bom. L.R* 
1310, that Sec. 63 of the Act cannot be read as entitling 
the mortgagor to recover on redemption acquisitions made 
by tbe mortgagee for his own benefit in circumstances 
which do not bring him within S, 90 of the Indian Trust 
Act, i. e. when he did not have any special advantage by 
reason of his position as mortgagee in acquiring them 

Section 70 states that if after the date of a mortgage 
any accession is made to tbe mortgaged property, the 
mortgagee, shall, in the absence of a contract to the 
contrary, for the purposes of his security, be entitled to 
such accession. 

For the purposes of sec. 63 as well as sec 70, tbe 
accession to the mortgaged property must take place 
before the mortgage becomes extinguished. The provi- 
sions of both the sections hold good in the absence of any 
contract to the contrary. 
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Ques. Under what oiroumstanoes and to 
what extent can a mortgagee in possession 
recover cost incurred in effecting improve- 
ments on the mortgaged property ? (Bom- 1931). 

Ansi — Improvements by Mortgagee’ — Formerly 
( i. e. before Amendment of 1929 ) there was a oonfliot of 
opinion as to whether and to what extent the mortgagee 
was entitled to charge or obtain any compensation for 
improvements made, as there was no express provision. 
But now the new section 63-A lays down that • — 

(1) Where mortgaged property in possession of 
the motgagee has, during the continuance of the mort- 
gage, been improved, the mortgagor, upon redemption, 
shall, in the absence of a contract to the oontrtury, be 
entitled to the improvement; and the mortgagor shall 
not, save only in cases provided for in sub-section (2) 
be liable to pay the cost thereof. 

(2) Where any such improvement was effected at 
the cost of the mortgages and (i) was necessary to pre- 
serve the property from destrnction or deterioration or 
( ii ) was necessary to prevent the security from becom- 
ing insufficient or (iii) was made in compliance with 
the lawful order of any public servant or public autho- 
rity, the mortgagor shall, in the absence of a contract to 
the contrary, be liable to pay the proper cost thereof as 
an addition to the principal money with Interest at the 
same rate as is payable on the principal, or, where no 
such rate is fixed, at the rate of nine per cent, per annum, 
and the profits, if any, acoming by reason of the im- 
provement shall be credited to the mortgagor. Sec. 63-A. 
Sub-section (1) lays down that ordinarily a mortgagee 
is not at liberty to effect improvements and charge the 
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moitgagor therewith. The mortgagee has no right to 4ay 
out large sums of money in improving the property so aa 
to make it utterly impossible for the mortgagor with his 
means ever to redeem. This is called ‘improving a 
mortgagor out of his estate’ — Dnyanu V. Fakirs 45 Born* 
1305 


Subsection (2) lays down the circumstances undes 
which the mortgagor is liable to pay the cost of improve- 
ments and thus does not leave to the discretion of the 
Court as in England, the question of determining what, 
improvements are reasonable and necessary. 

Ques. Mention the statutory covenants 
running with the mortgage. ( Bom. 1929, ) 

Ans : — Implied contracts by mortgagor. — Sec. 65 
of the T. P. Act mentions the covenants running with 
the mortgage. They are : — ^In the absence of a contract 
to the contrary the mortgagor shall be deemed to contract 
with the mortgagee — (a) covenant for title — that the 
interest which the mortgagor professes to transfer to the 
mortgagee subsists, and that the mortgagor has power to 
transfer the same ; 

(b) Covenant for defence of title — that the mort- 
gagor will defend, or if the mortgagee be in possession 
of the mortgaged property, enable him to defend, the 
mortgagor’s title thereto ; 

(o) Payment of public charges — that the mort- 
gagor will, so long as the mortgagee is not in possession 
of the mortgaged property, pay all public charges accru- 
ing due in respect of the property ; 

(d) Payment of rent etc. — ^Where the mortgaged' 
property is a lease, that the mortgagor has upto the time- 
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of the mortgage, paid the rents and performed and observ- 
ed the conditions in the lease, and that the mortgagor 
will, so long as the security exists and the mortgagee is 
not in possession of the mortgaged property, do the sama 
and in case of his default he will indemnify against all 
the claims arising therefrom. 

(e) Covenant for payment of prior incumbrances— 
Where the mortgage is a second or subsequent incum- 
brance on the property, that the mortgagor will pay the- 
interest from time to time accruing due on such prior 
incumbrance as and when it becomes due, and will, at 
the proper time discharge the principal money due oit 
such prior incumbrance. 

Covenants run with the land — The benefits of the^ 
contracts mentioned above are not personal to the mort- 
gagee but will enure for the benefit of the holders of the 
whole or part of his interest. 

Ques. What are the conditions under 
' which a mortgagor in possession can grant a 
lease of the mortgaged property during the 
continuance of the mortgage so as to bind the 
mortgagee by the same ? ( Bom. 1935 ) 

Ans — Mortgagor’s power to grant lease: — ^Before the 
insertion of the new See. 65-A by the Amendment Act of 
1929-there was no provision in the T. P. Act authorising 
the mortgagor in possession to grant a lease of the mort- 
gaged property which would be binding on the mortgagee, 
and therefore there was diversity of opinion among the 
High Ciourts of Allahabad and Calcutta (2 A L J. 294 and 
40 C. L. J. 500). Accordingly this new section has been 
incorporated providing that a mortgagor while lawfully 
in possession of the mortgaged property shall, subject tq 
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express conditions in the mortgage deed, be entitled to 
grant a lease of the mortgaged property which shall be 
binding on the mortgagee. The following restrictions have 
been made in order to protect the interests of the mort- 
gagee: — (a) The lease should be one that can be made in 
the ordinary course of management and in accordance with 
any local law, custom or usage. (2) The lease should re- 
serve the best possible rent, and no premium or rent 
should be paid in advance. (3) There should be no 
covenant for renewal. (4) The lease should take effect 
within six months of its execution (5) The lease if of 
buildings, with or without the soil, should not be for a 
term exceeding three years, and it should contain covenant 
for payment of rent and in default of payment for a 
certain period, for re-entry. 

The whole section is subject to contract between the 
parties and its terms and conditions may be varied or 
widened by stipulation between the parties contained in 
the deed of mortgage. 

But though under clause (5) a lease for more than . 
three years may be invalid still as between the mortgagor 
and his tenant, the tenancy will be valid until a suit for 
ejectment has bean brought by the mortgagee, and the 
tenant will be estopped from disputing his landlord’s 
title on the ground of invalidity of the lease. See 
Mustomji V. Keshavjt, 38 Bom L. R. 1162. 

Rights and Liabilities of Mortgagee. 

Qiies. What are the rights of a mort- 
gagee ? ( Cal. 1921 ) 

Ans — Rights of foreclosure or sale — ^ In the ab- 
sence of a contract to the contrary, the mortgagee has, at 
any time after the mortgage money has become dtie to 
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him, and before a decree for redemption has been madd 
for the redemption of the mortgaged property, or the 
mortgage money has been paid or deposited as herein- 
after provided, a right to obtain from the Court a decree 
that the mortgagor shall be absolutely debarred of the 
right to redeem the property, or a decree that the property 
be sold. 

A suit to obtain a decree that a mortgagor shall be 
absolutely debarred of his right to redeem the mortgaged 
property is called a suit for foreclosure. ” 

Under Sec 67 the mortgagee has therefore two rights 
(1) of foreclosure, and (2) of sale. By means of /ore- 
domre the mortgagee constitutes himself the absolute 
owner of the property ; by means of judicial sale he rea- 
lises the actual value of the property in money. 

Ques, What is “a suit for foreclosure” 
and when may it be brought ? In what 
cases is a mortgagee unable to foreclose the 
mortgage ? (Bom. 1935 ). 

Am: — A. suit to obtain a decree that a mortgagor 
shall be absolutely debarred of his right to redeem the 
mortgaged property is called a suit for foreclosure, and 
it may brought when the time fixed for repayment of the 
mortgage money has expired and the mortgagor’s right 
to redeem has become complete and he has failed to avail 
himself thereof. 

A mortgagee is unable to foreclose in the follow- 
ing cases : — 

(1) When be is a simple mortgagee (2) when he is an 
usufructuary mortgagee as such (3) when he is an English 
mortgagee ; (4) when he is an equitable mortgagee ; (5) 
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when his rights as mortgagee are in the hands of the 
mortgagor as his trustee or legal representative and' who 
may sue for sale of the property ; (6) when he is a mort* 
gagee of a railway, canal or other work in the maintenance 
of which the public are interested (7) when he is interested 
in part only of the mortgage-money he cannot institute 
a suit relating only to a corresponding part of the 
mortgaged property, unless the mortgagees have, with 
the consent of the mortgagor, severed their interest under 
’^the mortgage. ( S. 67 ). 

Ques. What is the nature of the interest 
isransferred in the different kinds of mortgages ? 
What are the remedies open to a mortgagee in 
the dijSferent kinds of mortgages. (Cal. 1915, 16). 

3n8:— -Nature of interest transferred. According to 
the definition given in Sec. 58 T. P. Act the first requisite 
of a mortgage is that there should be a transfer of an 
interest in immoveable property. The interest transferr- 
ed depends upon the conditions of the mortgage. In a 
simple and equitable mortgage, the interest conveyed is 
the right to cause the property to be sold. In a mortgage 
by conditional sale and in an English mortgage, the 
actual ownership is transferred, subject, however, to a 
condition. In an usufructuary mortgage, the transfer 
made is of the right of possession and enjoyment of the 
usufruct. 

Remedies to the mortgagees in respect of the 
several classes of mortgages. 

The following remedies are given in clause (a) 
of Sec. 67. 

(a) Simple mortgage ; — Eemedy by sale, and not 
by foreclosure. 
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(b) Mortgage by conditional sale : — Foreclosure 
land not sale. 

(c) Usufructuary mortgager'No foreclosure or sale. 

(d) English mortgage : — Sale only, and not fore- 
'Olosure. Under the old sec. the remedy was both. 

(e) Equitable mortgage : — Sale only, and not 
foreclosure. An equitable mortgagee can apply for the 
appointment of a receiver — ^A. I. R, 1932 Pat, 360. 

(f) Anomalous mortgage: — Ordinarily sale; fore- 
•closure allowed, if it is allowed by the terms of the 

I 

mortgage. 

Ques. When is a mortgagee bound to bring 
one suit on several mortgages ? 

Am : — Mortgagee when bound to bring one suit on 
several mortgages. Prior to the enactment of sec. 67-A 
by ^. P. Amendment Act of 1929, there was a conflict of 
opinion as to whether a mortgagee holding several mort- 
gages executed by the same mortgagor was compellable to 
sue on all mortgages at one and the same time. [ 30 Bom. 
156. 30 Mad. 353. 20 All. 332. 25 C. W. N. 129.]. To avoid 
the divergence of views the present section has been 
enacted which runs thus — “ A mortgagee who holds twp 
or more mortgages executed by the same mortgagor in 
respect of which he has a right to obtain the same kind of 
decree under section 67, and who sues to obtain such 
decree on any one of the mortgages shall, in the absence of 
any contract to the contrary^ be bound to sue on all the 
'mortgages in respect of which the mortgage-money has 
become due.” The reasons which induced the Legislature 
i:o the enactment of this section were that if a person holds 
several mortgages on the same property, and if he is 
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entitled to foreclose in respect to one of them, he will possi- 
bly appropriate the property for a nominal amount due 
under that mortgage and follow the mortgagor’s person iU' 
respect of the other mortgages ; or if he has the right of 
sale the effect will he that property cannot be sold for an 
adequate price inasmuch as the property being neoessarilY 
sold subject to his other mortgages will scarcely attract 
any purchaser. The rule of this sec. ( 67-A) is not appli- 
cable where the parties in the two mortgage-deeds are not 
the same. This section also has no retrospective effect 

Ques. When does a mortgagee get a right 
to sue the mortgagor for mortgage money ? 
( Adv. 26, 34. Cal. 1928, 35) 

Ans '- — Right to sue lor mortgage-money. 

(1) The mortgagee has a right to sue for the mort- 
gage money in the following oases and no others, namely — 

(a) Where the mortgagor binds himself to repay 
the same ; 

(b) Where, by any cause other than the wrongful 
act or default of the mortgagor or mortgagee, the mortg- 
aged property is wholly or partially destroyed, or the 
security is rendered insufficient within the meaning 
of Sec. 66, and the mortgagee has given the mortgagor a 
reasonable opportunity of providing further security 
enough to render the whole security sufficient and the 
mortgagor has failed to do so ; 

(c) Where the mortgagee is deprived of the whole 
or part of this security by or in consequence of the wrong- 
ful act or 'default of the mortgagor; 

(d) Where the mortgagee being entitled to possess- 
ion of the mortgaged property the mortgagor fails to 
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deliver the same to him, or to seoure the possession there* 
of to him without disturbance by the mortgagor or any 
person claiming under a title sttperior to that of the 
mortgagor : 

Provided that in the case referred to in clause ( a ), 
a transferee from the mortgagor or from his legal repre- 
sentatives shall not be liable to be sued for the mortgage 
money. 

(2) Where a suit is brought under clause (a) or 
clause (b) of subsection (1), the Court may, at its discre- 
tion, stay the suit and all proceedings therein, notwith- 
standing any contract to the contrary, until the mort- 
gagee has exhausted all his available remedies against 
the mortgaged property or what remains of it, unless the 
mortgagee abandons his security and, if necessary, 
retransfers the mortgaged property. ( Sec. 68 ) 

Ques. When and under what circums- 
tances can a mortgagee sell the mortgaged 
property without the intervention of the Court 
and what is the position of the purchaser in 
such a case ? ( Adv. 1926, 28 All. 1924.) 

.471s: — Power of sale when valid : — ^The oironms- 
tanoes under which a mortgagee can sell the mortgaged 
property without the intervention of the Court are laid 
down in See. 69 T. P. Aot as follows— 

“ (1) ITot withstanding anything contained in the 
Trustee’s and Mortgagee’s Power's Aot, 1866, a mort- 
gagee, or any person acting on his behalf, shall, subject 
to the provisions of the section, have power to sell or 
concur in selling the mortgaged property or any part 
thereof, in default of payment of the mortgage money, 
8 
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vri&oui; the intervention of the Court, in the following 
cases and in no others, namely*— 

(a) Where the mortgage is an English mortgage, 
and neither the mortgagor nor the mortgagee is a Hindu, 
Mahomedat), or Buddhist, or a member of any other race, 
sect, tribe, or class from time to time specified in this 
behalf by the Local Government with the previous sane* 
tion of the Governor-General in Council, in the local 
official Gazette; 

(b) Where a power of sale without the interven- 
tion of the Court is expressly conferred on the mortgagee 
by the mortgage-deed, and the mortgagee is the Secre- 
tary of State for India in Council ; 

(o) Where a power of sale without the intervention 
of the Court is expressly conferred on the mortgagee by 
the mortgage-deed, and the mortgage property or any 
part thereof was, on the date of the execution of the 
mortgage-deed, situate within the town of Calcutta, 
Madras, Bombay, Karachi, Rangoon, Moulmein, Bassein, 
Akyab or in any other town or areas which the Governor- 
General in Council may by notification in the Gazette of 
India, specify in this behalf. 

(2) No such power shall be exercised unless 
and until : — 

(a) Notice in writing requiring payment of the 
principal money has been served on the mortgagor, or on 
one of several mortgagors, and default has been made in 
payment of the principal money, or part thereof, for three 
months after such service, or, 

(b) Some interest under the mortgage amounting 
at least to five hundred rupees, is in arrear, and unpaid 
for three months after becoming due.” 
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Position of the Purchaser. When a sale has been 
made in professed ezeroise of such power, the title of the 
'purchaser shall not be impeachable on the ground tha^ no 
<0366 had arisen to authorise the sale, or that due notice 
was not given, or that the power was otherwise improperly 
or irregularly exercised ; but any person damnified by an 
unauthorized or improper or irregular exercise of the 
power, shall have his remedy in damages against the 
person exercising the power. 

Though a sale is not impeachable by the mortgagor 
on the mere ground that the power wais improperly exer- 
'Oised, still this protection does not extend to cases where 
the purchaser had notice of the improper exercise of the 
power to the sale of the property — Ohrtbildas v. Dc^al 
6 Bom. L. B. 557 ; or where the power of sale was 
exercised in a fraudulent or improper manner contrary 
to the terms of the mortgag6-Jaa;m» v, Sridhar, 2 Bom. 
S22, or if the property is purchased by the mortgagee him- 
self benami, the sale is void- Vcdldbhadas v Pranshankar 
30 Bom. L. B. 1519. 

Ques. Under what circumstances can a 
'.power of sale be validly introduced in a deed 
of mortgage ? ( Cal. 1925 ). 

Ans : — Power of sale — ^The power of sale contemp- 
lated in the above question is a power to sell without the 
intervention of the Court whereas the power conferred by 
sec. 58 (b) in a simple mortgage is a power to 'cause the 
■mortgage property to be sold * i. e. to have the property 
sold through the intervention of the Court. A simple 
mortgagee cannot sell the mortgaged property privately, 
unless the mortgage deed expressly empowers him to sell 
it without the intervention of the Court and even he can 
sell only under the circumstances enumerated in clause 
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(b) or (o) of Sec. 69 e. g. (b) where the mortgagee is the 
Secretary of State for India in Oouncil, or (o) where the 
mortgage property or any part thereof was, on the date 
of the execution of the mortgage deed, situate within the 
town of Calcutta, Madras, Bombay, Karachi, Bangoon, 
Moulmein, Bassein, Akyab or in any other town or area, 
which the Governor-General in Council may, by notificEi- 
tion in the Gazette of India, specify in this behalf. Se 
is the case with usufructuary, conditional, equitable and 
anomalous mortgages. In an English mortgage however 
the power need not be expressly conferred, but it cannot, 
be exercised unless the parties are Europeans. 

Qites. (1) What are the rights, of a mort- 
gagee ? 

(2) Can a mortgagee ever recover 
from the mortgagor more than the amount 
seoured by the mortgage with stipulated in- 
terest ? If so when ? 

-4ns : — Rights of Mortgagee A mortgagee may spend 
such money as is necessary. 

{al ... ... ... ... 

(b) for the preservation of the mortgaged property 
from destruction, forfeiture or sale; 

(c) for supporting the mortgagor’s title to the 
property ; 

(d) for making his own title thereto good against' 
the mortgagor; and 

(e) when the mortgaged property is a renewable 
leasehold, for the renewal of the lease. 
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(f) when the property is by its nature insurable, 
■the mortgagee may also, in the absence of a contract to 
-the contrary, insure the property; and may in the 
absence of a contract to the contrary, add such money to 
iihe principal money at the rate of interest payable on 
■the principal, and, where no snch rate is fixed, at the rate 
of nine per cent per annum. 

Provided that the expenditure of money by the mort- 
gagee under clause (b) or (c) shall not be deemed to be 
necessary unless the mortgagor has been called upon and 
has failed to take proper and timely steps to preserve the 
property or to support the title. ( S. 72 ). 

Clause (a) of the old Sec. 72 which related to the 
management of the property applied only to mortgagee in 
possession. It was found inequitable and against the 
decided cases (I. L. R. 30 Cal. 794 and 25 Bom, L. R, 843). 
to confine this section to a mortgagee in possession, so 
the said clause (a) is omitted from Sec. 72 and taken to Sec. 
76 which deals exclusively with the mortgagee in posses- 
sion. The effect of this is that now the section applies to 
all mortgagees alike. 

(2) Yes, a mortgagee may spend snch money as is 
necessary for the purposes mentioned above in See. 72 
and he may recover it from the mortgagor over and above 
the amount secured by the mortgage with stipulated 
interest. 

Ques. What are the duties and liabilities 
of a mortgagee in possession ? (Bom. 1926, 29, 
34, Adv. 26, 29, 31, 32) 

Ansi — Liabilities of Mortgagee in Possession— 
When during the continuance of the mortgage, the mort - 
^agee takes possession of the mortgaged property. 
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(a) lie sQUBt manage the property with ordinary 
prudence ; 

(h) he must collect the rents and profits; 

(c) he must, in the absence of a contract to the 
contrary, pay Govt, revenue and other charges of a public 
nature and all rent out of the income of the property; 

(d) he must, in the absence of a contract to the 
contrary, make such necessary repairs if the income of 
the property permits it. 

(e) he must not commit any active waste. 

( f ) he must apply any money which he receives 
under the policy in re-instating the property, or if the 
mortgagor so directs, in reduction or discharge of the 
mortgage money. 

(g) he must keep clear, full and accurate accounts 
and give the mortgagor at his request true copies of such 
accounts. 

(h) he must debit the money received from the 

property, after deducting the expenses properly incurred' 
for the management of the property and the collection of 
rents and profits and all other expenses mentioned in 
classes (o) & (d) + interest thereon, first against the inter- 
est and then against the principal ; ' 

( i ) he must account for his receipts from the mort- 
gaged property, when the mortgagor tenders or deposits 
the due amount, and shall not be entitled to deduct any 
amount therefrom on account of any expenses incurred 
after such date or time when he could take such amount 
out of the Court as the case may be. ( Sec. 76). 

Ques. What is a ‘ sub — mortgage’ ? What 
are the rights of a sub-mortgagee ? 
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Ans: — Sub-mortgage: — ^In ordinary parlance, the 
term * sub-mortgage’ is often used as synonymous with a 
puisne mortgage, but the two are really different. Puisne 
mortgage means a second or subsequent mortgage execut- 
ed by the mortgagor ; but a sub-mortgage is a “ mortgage 
of a morgage ”, i. e. a mortgage executed by the mort- 
gagee of his security under the original mortgage. A 
mortgage may be transferred by the mortgagee to some 
creditor of his own by way of mortgage ; such a mortgage 
of a mortgage is known as ” sub-mortgage 

The sub-mortgagee cannot recover anything more 
than the amount due to the original mortgagee from the 
original mortgagor, whatever may be the state of account 
between himself and the original mortgagee. The origin- 
al mortgagor is entitled to sue the sub-mortgagee for 
redemption, and conversely the latter may sue the former 
for recovery of his money out of the mortgaged property. 

The sub-mortgagee, by virtue of his assignment is 
not only entitled to the usual remedies against his mort- 
gagor ( i. e. the original mortgagee ) but is also entitled to 
a remedy against the original mortgagor ; the position of 
the original mortgagee after the sub-mortgagee becomes 
that of a surety, the sub-mortgagee becomes the creditor 
and the original mortgagor continues to remain the 
debtor. 

A payment of the mortgage-debt i by the original 
mortgagor, mthout notice of the sub-mortgage, to the 
original mortgagee extinguishes the sub-mortgage-ilfaung» 
Shan V, V. Po, A. L R. 1928 Rang. 30. But the substitution 
of the original mortgage by a new one did not extinguish 
the sub-mortgage and therefore the submortgagee was 
entitled to bring the mortgagee’s interest under the earlier 
mortgage to sale — Chalerapacm v, Laxrm 35 M. L. J. 309. 
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Priority. 

Ques. In what oases is a prior mortgagee 
postponed to a subsequent mortgagee of the 
same property ? ( Bom. 27, Adv. 26, 31 

Cal 25, 26). 

Ans : — Postponement of prior mort|rai:ee. — Sec. 78, 
T P. Act lays down the circumstanoes under which a prior 
mortgagee is postponed to a subsequent mortgagee, vizi. 
■“ where through fraud, misrepresentation or gross neglect 
of a prior mortgagee, another person has been induced to 
advance money on the security of the mortgaged proper- 
tv, the prior mortgagee shall be postponed to the subs- 
equent mortgagee ” This section is an exception to the 
equitable maxim gui pnor est tempore pottor est jure ( he 
who is prior in time is stronger inlaw) enunciated in Sec. 
48 T. P. Act The principle of this section is that the Court 
would postpone the prior legal estate to the subsequent 
equitable estate where the owner of the legal estate had 
assisted in or connived at the fraud which had led to the- 
creation of a subsequent equitable estate without notice 
of prior legal estate. The section mentions cases in which 
the priority may be postponed viz: when the prior trans- 
feree is guilty of (1) fraud (2) misrepresentation; and (3) 
gross negligence. These are three different kinds of conduct 
and are in no way coextensive. Misrepresentation does not 
necessarily mean fraudulent misrepresentation, lUst as 
gross negligence does not mean negligence amounting to 
fraud. Shan Maun Mull v. Madras Buddings Co. 15. 
Mad. 268. 

Qaes. How does notice afiEect the position 
of pnor and subsequent mortgages ? 
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Ana : — Under Sec. 79 T. P. Act, tlie intermediate 
■moAgagee having notice of the prior mortgage is postpon- 
ed so far as regards further advances which are subsequ- 
ently mads on the security of that mortgage, provided in 
expresses the maximum to be secured thereby and that 
maximum is not exceeded. The priority which under this 
section may be acquired in respect of subsequent advances 
depends upon the fact that the second mortgagee over 
whom priority is gained had notice of the prior mortgage. 
'If he had not notice of such mortgage, then the case will 
be decided according to the general principle of priority 
viz who is prior in time is better in law, as enunciated in 
Sec. 48 T. P. Act. Under Sec. 79, the prior mortgagee 
making the subsequent advances does not lose his priority 
in respect of such advances by reason of the fact that he 
did so with notice of the intermediate mortgage : In 
-other words, the question whether the prior mortgagee had, 
nt the time of making the further advances, notice of the 
■second mortgage, is immaterial. This section thus forms 
an exception to the rule stated in Sec. 93 under which a 
mortgagee making a further advance does not in respect 
of that advance acquire, any priority as against an inter- 
mediate mortgagee. 

Ques. Explain and illustrate the doctrine 
of Marshalling of Securities ; who can exercise 
that right and against whom ? ( Bom. 1927, 28} 
Adv. 1924 Cal. 30, 33. All. 25, 26 ). 

Ans : — Marshalling of Securities. — Section 81 T P. 
Act deals with the marshalling of securities. The doctrine 
is laid down thus, “ If the owner of two or more proper- 
ties mortgages them to one person and then mortgages one 
or more of the properties to another person, the subsequent 
mortgagee is, in the absence of a contract to the contrary 
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entitled to have a prior mortgage-debt satisfied out of 
the property or properties not mortgaged to him, so far as 
the same will extend, but not so as to prejudice the 
rights of the prior mortgagee or of any other person who 
has for consideration acquired an interest in any of the 
properties.” 

The principle of the doctrine of Marshalling has been 
thus stated in an English case : *' If there are two creditors 
who have taken securities for their respective debts, and 
the security of the one is confined to both and the security 
of the other is confined to one of those funds, the Court 
will arrange or marshal the assets so as to throw the 
person who has two funds liable to his demand on that 
which is not liable to the debt of the second creditor i. e. 
that it shall not depend upon the will of one creditor 
to disappoint another. Thus where two properties X and 
Y were mortgaged to A and afterwards X was mortgaged 
to B, it was held, that B was entitled to have the securi- 
ties marshalled, so as to throw A’s mortgage in the first 
instance on Y. 

Who can exercise that right and against whom t — ' 
The benefit of this section can be claimed not only by the 
subsequent mortgagee but also by a purchaser of the 
property in execution of the mortgage decree obtained by 
the subsequent mortgagee. 

The benefit of this section cannot be claimed by a 
lessee. The doctrine also cannot be extended to a case 
where only a portion of the property already mortgaged is 
subsequently sold or mortgaged. No marshalling ought 
to be enforced unless the parties between whom it is 
enforced are creditors of the same person, and have 
demands against the property of the same person i. e» 
the d^tor must be the same. Under the present amended! 
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seotion a subsequent mortgagee can marshal the securities 
even though he has notice of the prior mortgage. The 
rule of marshalling should not be so applied as to prejudice 
the rights of the pnor mortgagee or of any other person 
who has for consideration acquiried an interest in any of 
the properties — Chunilal v. Fulchand 18 Bom. 160. 

Qiies. Which will prevail when there is a 
conflict between Marshalling and Contribution? 
(Cal. 29, Mad. 1915). 

Am : — Marshalling and contribution are based on the 
same equitable principle that the benefit and liability 
of the transaction should go hand in hand i. e., one should 
not be allowed to derive benefit without incurring liabi- 
lity that is associated with it or enjoy benefit to the 
prejudice of another when he can help it. The last para 
of Sec. 82. T. P. Act, however, declares that the right of 
contribution shall be subject to the rule of marshalling. 
That Is, where these two rights conflict, marshalling is to 
prevail, e. g. properties X and Y are separately mortgaged 
to B and C and then mortgaged together to D and after-- 
wards X is mortgaged to E. Here E has the right to 
compel D to resort to property Y in the first instance 
( Sec. 81 ). On the other hand ( under Seo. 82 ) the two 
properties X and Y are liable to contribute to the debt 
secured by them rateably, and it might conceivably be to 
the advantage of a person interested in the equity of 
redemption to have the debt so apportioned, with ttie result 
that E’s security might diminish, under such olrcum- 
stancea marshalling overrides contribution. 

Ques. Explain briefly the Doctrine of 
Contribution in the law of mortgage. (Bom.- 
1925, 26 Cal. 21, 30, All. 1925, 26). 
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^nsr—Doctrlne of contribution • — To put the doofcritie 
of contribution in a nutshell it is this. Several properties 
mortgaged to secure one debt are liable to contribute to 
that debt rateably in proportion to their values at the date 
of the mortgage and the amount of previous mortgage 
or charge being deducted. In view of the recent amend* 
ment, the rule of contribution applies not only where 
several properties are mortgaged and the owner of one of 
them is compelled to satisfy the whole mortgage debt, but 
it also applies where only one property held by several 
co-owners is mortgaged and the portion of one co-owner 
is made to satisfy the mortgage 

The principle of the doctrine is that law requires 
.equality i. e. where a property which is equally liable 
with other property to pay a debt shall not escape, because 
the creditor has been paid out of that other property 
alone. But a claim for contribution cannot arise until 
the whole of the mortgage debt has been satisfied — Itni 
Hasan v. Bnjbhushan, 26 AIL 407 ( F. B. ). The mortgaged 
properties are liable to contribute rateably to a mortgage 
debt only in the absence of a contract to the contrary. 
.The words “ contract to the contrary ” mean a contract 
between the mortgagor and mortgagee and not between 
.the mortgagor and bis vendor or between the mortgagors. 

The second para of Sec. 82 T. P. Act is only an illus- 
'tration of the rule contained in the first para describing 
the mode of calculation of the contribution. The follow- 
ing example would serve as illustration — ^The estates 
'X and Y (the values whereof are Rs. lOOO and 800 respec- 
tively) are mortgaged to D for Rs. 1000, X having been 
•previously mortgaged to C for Rs. 200 ; X and Y are sold 
to E and F respectively. In this case we see that X and Y 
"become equal after deducting Bs. 200 from Bs. 1000 ( the 
•original value of X ) therefore E and F will have to pay 
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Rs 500 each to satisfy the mortgage debt. To arrive al; 
the value for contribution purposes of each of several 
properties on which a particular mortgage is securedt 
the amount of all prior encumbrances upon such properties 
must be assertained and deducted — Fakir Chand v. Astz. 
Ahmad. 34 Bom L. R, 760. 

Deposit in Court. 

Ques. At what time can a mortgagor de- 
posit in Court money due on a mortgage ? 
What are the consequences of such a deposit ? 
(Bom. 1926.) 

.4ns: — Deposit In Court. — “At any time after the 
principal money payable in respect of any mortgage has 
become due, and before a suit for redemption of the mort- 
gaged property is barred, the mortgagor, or any other 
person entitled to institute such suit, may deposit in any 
Court in which he might have instituted such suit, to the 
account of the mortgagee, the amount due on mort- 
gage”. Sec. 83, 

The deposit must be unconditional and of the full 
amount due — principal plus interest and any sum spent 
under Sec. 73. 

Consequences of such a deposit ‘ — The making of a 
deposit under this section provides a summary procedure 
for redemption but it does not tpso fado extinguish the 
mortgage where the mortgagee has refused to accept the 
deposit. The parties remain in the relationship of mort- 
gagor and mortgagee to each other. 

Another effect of a deposit is that as soon as a deposit 
is made, interest ceases on the mortgage from that date 
only when the mortgagor has done all that has to be done 
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by bim to enable the mortgagee to take such amount oat 
of Court and the notice of deposit has been served on the 
mortgagee. ( Sec. 84 ). 

A third effect of a deposit is that the mortgagee in 
possession is liable to the mortgagor to account for all 
the receipts and profits received by him under Sec. 76, 
from the date of deposit. 

(^es. What are the requisites of a valid 
r tender? (Bom. 1934. Adv. 1933). 

Ans — (1) A tender to be valid must be made to the 
party entitled or to a properly authorised agent on his 
behalf. 

(2) The tender must be made at the mortgagee's 
place, if no particular place is specified in the mortgage- 
bond. 

(3) A mere offer by letter on notice expressing 
willingness to pay the mortgage-money is not sufficient. 

(4) A tender should ordinarily be made in current 
coin. A tender by cheque is not a legal tender but if it is 
once accepted, then the payee is bound by it unless it is 
dishonoured. 

(5) A tender cannot be made by a set-off. 

(6) The tender should bo of the whole amount due 
on the mortgage. 

(7) A tender is not vitiated because a receipt is 
asked for it. 

Effect of tender. — A mortgagee who refuses a valid 
tender does so at his risk, and the risk which be incurs is 
twofold namely in the first place, he has to account for 
all the receipts from the mortgaged property from the 
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date of tender ( Sec. 76 cl. i ) and in the second place, 
interest ceases to run on the principal money from the 
date of tender. A subsequent mortgagee seeking to redeem 
a prior mortgage can take advantage of the tender made 
by the mortgagor to the prior mortgagee, and so would 
not be liable to pay any interest for the period subsequent 
to the date of such tender~-C'A«i<2/o>‘ Firm v, Chettywr Ftmt 
-A. L B. 1930 Bang. 255. 

Ques. What persons besides the mort- 
gagor are entitled to redeem a mortgage ? 
( Bom. 1926, 33. Adv. 32 Cal. 1933, 34, 35 ). 

Ans: — ^Who may redeem. — Besides the mortgagor, 
any of the following persons may redeem, or institute a 
suit for redemption of the mortgaged property, namely : — 
(a) any person ( other than the mortgagee of the interest 
sought to be redeemed ) who has any interest in, or charge 
upon, the property mortgaged, or in-or upon the right to 
redeem the same ; 

(b) any surety for the payro ent of the mortgage — 
debt or any part thereof ; or 

(o) any creditor of the mortgagor who has in a 
isuitfor the administration of his estate obtained a decree 
for sale of the mortgaged property. ( Sec, 91 }. 

The person claiming redemption must prove that 
he baa an interest in or ch arge upon (he property, even the 
fsmftPftB t interest in or chMge upon the property, even the 
fir Ti «.pad! interest in the equity of redemption will entitle a 
person to redeem the entire property-{ Shankar v. Bhikajt 
53 Bom. 353). The interest referred to is a presen t 
iq|fiX@st, and so a person who has absolutely no present 
interest at all, e. g. a reversioner is not entitled to redeem 
during the life-time of the widow. A sub-mortgagee is 
entitled to redeem. As an attachment does not create any 
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interest such as a charge or lien in the property attached* 
therefore the right of the judgment creditor to redeem 
under the old clause (f) of sec. 91 has now been taken 
away ; and clauses (d) and (e) from the old section have 
now been omitted as superfluous. 

Ques. Explain the following: — “Redeem 
npt Foreclose down ( Bom. 1926, 28, 31, 35. 
Adv. 1924, 25, 27. Cal. 25, 28, 33. All. 25, 27 ). 

— Redeem up; Foreclose down: — A mortgagor 
can create a number of mortgages successively on the 
same property .By the first mortgage the mortgagor transfers 
certain fragments of his right of ownership; that which he 
retains after the first mortgage is the Equity of Bedemption. 
This Equity of Redemption being an interest in immovea-* 
hie property can be transferred by way* of mortgage 
several times in succession. By each succeeding mort- 
gage he transfers this right to redeem to the next preceding 
mortgagee, himself retaining the right to redeem such 
puisne or subsequent mortgagee. Each subsequent mort- 
gagee thus steps into the position of his mortgagor with 
respect to and has therefore the right to redeem, the 
mortgage next preceding his, for it is the right to 
redeem that mortgage that has been transferred to him by 
his own mortgage. Then again, as each subsequent mort- 
gagee has the right to redeem up i. e. redeem the prior 
mortgagee, so has each prior mortgagee the right to 
Jorclose doivn any puisne mortgagee for as against the 
subsequent mortgagees he has the same rights as he has 
against his own mortgagor. 

It is this right of puisne mortgagees to redeem the 
prior mortgages and foreclose the subsequent mortgagees 
that is summed up in the maxim “Redeem up. Foredose 
down'’ 
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Ques. What is meant by “opening the 
fbreclosure ” ? When does it happena ? ( Adv. 28 ). 

Ans ' — Opening the Foreclosure In India, on the 
passing of a final decree for foreclosure the debt secured 
by the mortgage shall be discharged (vide Order 34 rule 
3 C.P.O.) The mortgagee-decree holder must thus be content 
with the property which was the security for the mortgage. 

In England, however, the debt is not necessarily 
discharged by foreclosure so that if the mortgagee obtained, 
a foreclosure first, and then the value of the estate proves 
insufficient to satisfy the mortgage-debt, he may still sue 
on the personal covenant ( which in every legal mortgage 
either exists or is implied ), but by doing so, he gives the 
mortgagor renewed right to redeem, or as it is put, the 
foredosare ta reopened. 

On a somewhat similar principle as the one under-, 
lying the aforesaid view of English law, it has been held, 
in India that the holder of two mortgages cannot foreclose 
the first mortgage and then be allowed to sue the mortgagor 
personally for the debt due upon the second mortgage-i 
Oal. 475. The Bombay High Court has held that the 
mortgagee cannot foreclose his first mortgage without 
treating the entire mortgage-debt as satisfied and that if in 
the first suit, the mortgagor omits to plead that the plaintiff 
cannot foreclose except upon the abandonment of his, 
second mortgage, he cannot be deprived of his right to 
insist that the mortgagee should either be precluded from, 
suing on the second debt, or that the foreclosure should 
be reopened — Bapurao 3 t v. Eamji 11 Bom. 112. 

Qites, Enunciate the equitable right of 
Subrogation. Who is entitled to invoke such a 
right and under what circumstances ? ( Bom- 
1932 Cal. 1924 ). 

9 
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Ans : — Subrogation : — Section 93 T. P. Act ( old sec. 
74 ) enacts the rule of subrogation thus — “ Any of the per- 
sons referred to in Sec. 91 ( other than the mortgagor ) and 
any co-mortgagor shall, on redeeming property subject 
to the mortgage, have, so far as regards redemption, fore- 
closure or sale of such property, the same rights as the 
mortgagee whose mortgage he redeems may have against 
the mortgagor or any other mortgagee. The right 
conferred by this section is called the right of sub- 
rogation.” 

Persons who are entitled to the right. — Subsequent 
mortgagee. — A subsequent mortgagee can redeem a prior 
mortgage without redeeming an intermediate mortgage 
and can acquire the rights of the prior mortgagee as 
mortgagee. If the money advanced by the subsequent 
mortgagee does not fully pay off the prior mortgage, he 
cannot be subrogated to the right of the prior mortgagee. 
Such partial payment would only have the effect of giving 
fresh life to the prior mortgage . — Bnjmohan v. Dukhan 
A. L R. 1931 Pat, 33. There can be no subrogation when 
a person simply performs his own obligation or covenant.’ 
For example, where a subsequent mortgagee pays off a 
prior mortgage at the mortgagor’s request or out of the 
money left with him by the mortgagor for the purpose, 
his payment would not be qua mortgagee, but as the agent 
of the mortgagor, and he cannot claim to be subrogated 
to the rights of the mortgagee so paid off — Shafiquallah v. 
Samulldh, A. I. B 1939 All. 943. 

Surety — A surety is entitled to be subrogated to the 
lights of the creditor if he pays him off. 

Co-mortgagor. — ^The redeeming co-mortgagor is sub- 
rogated to the rights of the mortgagee. 

Payment by a third person.— when a third party, 
■who has no interest to protect, advances money to a 
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siortgagor under the agreement that he would be subro- 
gated to the rights and remedies of the creditor ; and the 
^reement is reduced in writing and registered, such a 
person shall be subrogated to the rights of the mortgagee. 
Subrogation, in this case may be called <xmv&nUonal as 
distinguished from legcd as the person who pays off the 
debt has no interest to protect. 

The right of subrogation is not extended to mere 
Tolunteers who pay off other people’s debts without haring 
any concern in them. A. 1. B. 1929 Mad. 860. 

The rights of subrogation shall not be claimed unless 
the mortgage in respect of which the right is claimed has 
^been redeemed mfull. 

Qties. “ Marshalling and Subrogation are 
both intended to effect the same object but 
in different ways.” Explain and illustrate. 
{-Bom. 1933, Adv. 32.) 

Am : — Marshalling and Subrogation are closely allied 
to each other Thus, for example, properties X and Y are 
mortgaged to A and then X is mortgaged to B ; here B can 
compel A to resort to property Y in the first instance. 
This IS marshalling But if A satisfies his claim out of 
•property X, B will be entitled to be subrogated in the 
.place of A, for then, the sum obtained by A ( out of X ) 
for his satisfaction will be deemed to have been obtained 
from B. By reason of this fiction of B’s subrogation to 
A’s rights B gets from property Y what he loses in property 
X. By marshalling we keep aloof X for B ; or by subro- 
gation, we make up B’s loss in X by gain in Y There-i 
fore, we see that subrogation restores matters to theirl 
original condition and thereby achieves the same object' 
as marshalling would have done though in a slightly 
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diSerenfc way ; or in other words, marshalling is subroga- 
tion in another shape. 

Ques. Explain the doctrine of Tacking of 
mortgages. How far has it been recognised in 
Indian law ? ( Adv. 1922, 32 Cal. 28, 34 ). 

Am Tacking Where there are three mortgages 
over the same property, and first of which is legal, and the 
third mortgagee had, at the time of his mortgage, no 
notice of the second one the third mortgagee could by 
paying off the first one and obtaining a conveyance of 
the legal estate from him, unite the two securities and' 
insist on being paid such aggregate amount before the 
second mortgagee is paid, so as to give the third mort> 
gagee priority over the second and thus “ squeeze out ” the 
second mortgagee. This doctrine is called tacking. This 
English doctrine of tacking has been held not to be appli'* 
cable to this country but that the obligation arising out of 
the successive mortgages should be disohared in the order 
of their date — Narayan v. Pandurmg 1 Bom. 536. 

Sec. 93 ( old Sec. 80 ) T. F. Act has been enacted with 
the object of prohibiting the English form of tacking, it 
emressly declares that by the mere payment of a pri or 
m ortgag e, whether wittTor 'without n otice, a su bsequen t 
mortgagee does not acquire for his subsequent mortga ge 
a ny priori ty over any ot he r mortgage , except in the case 
provided by Sec. 79 i. e. except where the mortgage ex- 
presses maximum to be secured thereby. 

Qma. Distinguish between Tacking and 
Consolidation. ( Mad. 1913 ). 

Ami — Consolidation and Tacking: — 'The points of 
distinction are — Tacking is the union of several debts 
upon one estate; consolidation is the union of several 
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debts, respectively charged on several estaiiea (3) The 
■maxims on which the two doctrines came to be introduced 
are different e. g. the former is based on. the maxims " He 
who seeks equity must do equity ” and the latter is 
founded on the principle “ where the equities are equal, the 
law shfidl prevail.” 

(3) Tacking did not affect the mortgagor, 
affected priority between intervening mortgagees. Con- 
solidation affects the mortgagor. (4) In tacking the question 
pt notice is important. In consolidation, it is not. 

The doctrines of tacking and consolidation have not 
'been allowed in India vide Secs. 93 and 61 T, P. Act. Even 
in England as a consequence of the Law of Property Act 
1935, tacking will exist to a limited extent e. g. (1) when 
further advances have been made by the ffrst mortgagee 
without notice of the subsequent mortgagees. 

Charges. 

Ques. Define “ Charge.” How can ifc be 
•efiected? Give illustrations. (Bom. 25, 27. 
'Cal. 27 ). 

Arts Charge defined — “ Where immoveable pro- 
perty of one person is by act of parties or operation of 
law, made security for the payment of money to another 
and the transaction does not amount to a mortgage, the 
latter person is said to have a charge on the property,” 

A charge can be created (1) by act of parties or (2) 
^by operation of law. 

Requisites of a Charge hy act of parties. — 
»( 1 ) A charge does not contemplate any tranasfer of an 
dnterest in the immoveable property. ( 2 ) The property 
should be sps&fied and that it should be made security 
Jor the payment of money. ( 3 ) In order to constitute 
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a charge the foiza of words used is immaterial, it is 
not necessary to use any technical terms^ — Nathan tu 
Durga, A. I. R. 1931 All. 63. 

(4) A charge must be created in favour of a partv- 
cular verson, specifically named. 

(5) A charge may be created orally, although if it is 
crested by an instrument in writing it must be registered, 
unless made by a will or the amount secured is less than 
one hundred rupees. 

(6) A charge cannot he created on a future contin> 
gency — Mohint v. Puma Sashi A. I. R. 1932 Cal. 451. 

Charge by act of parties — Instances: — It is created* 
by an instrument inter vtvos or by will. Thus, (1) a docu- 
ment stating. “ I have willingly fixed an annual allow>- 
ance of Rs. 100 in cash in perpetuity out of the profits of 
the said village for my eldest brother” creates a valid i 
charge — 5 All 11. ®r (2) A will devising immoveable 
properties and directing the devisee to pay certain debts 
of the testator from these properties creates a charge in. 
them ki respect of these debts — 15 Cal. 66 { P. C. ) 

Charges by operation of law — Instances : — ^These 
charges are founded upon the consideration of duty or 
implied intention on the part of the owner of the property 
to make it answerable for a specific claim. Instances.— 
(a) A Hindu widow’s charge on the family property for 
her maintenance, if created by a decree (see Sec. 39). (b)' 
Vendor’s charge for unpaid purchase-money — Sec. 55 (4), 
(c) A party entitled to claim contribution under Sec. 82 
acquires a charge in respect thereof, (d) Sec. 228 of the 
Calcutta Municipal Act makes the consolidated rate as 
it accrues from time to time a charge on the property. 

Ques. State the cases in which no charge 
is acquired. ( Bom. 1925 ). 
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Ana Cases In which no char^re is created : — A co- 
sharer who has paid the whole revenue and thus saved 
estate from sale does not, by reason of such payment, 
acquire a charge on the shares of other Oo-sharers.~14 Cal. 
809, 14 All 273, 26 Bom. 437. The Madras High Court, 
however holds that such payment creates a charge— 
36 Mad. 493. An oral charge created on immoveable 
property though prior in point of time does not avail 
against the subsequent mortgage effected on the property 
without notice of the charge. The amendment made in 
S. 100 by act 2X of 1925 has no retrospective effect 
Chhaganlal v. Churalal 36 Bom. L. R. 277. 

Where one co-heir takes upon himself to save the 
property of the deceased from Court sale in execution of 
a decree passed against all the co-heirs, no charge is 
created in favour of the co-heir making the payment, 
especially when the payment is made without the know- 
ledge or consent of the other co-heirs — A. I. R. 1928 
Rang 278. 

Ques. Distinguish a charge from a niort- 
gage. ( Bona. 1925, 27, 31, 33, Adv. 30, 32, 34, 
Cal. 27, 31, 32 AU. 27). 

Ami — Mortgage and charge distinguished. 

(1) A mortgage is a transfer of interest in the pro- 
perty subject thereto but charge is not. 

(2) A mortgage can be created only by act of 
parties while a charge may be created by act of parties or 
by operation of law. 

(3) A mortgage is a security for the payment of 
a <M)t, a charge is a security for the payment of money, 

.such money may be a debt or may be by way of a claim. 
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(4) A mortgagee can follow the mortgaged property 
in the hands of any transferee from the mortgagor ir- 
respeotive of notice, while a charge-holder cannot follow 
a hcmorfide purchaser for value without notice, whethar 
the charge is created by, act of parties or b; decree of 
■Court. This is made clear by the Amendment Act 1939 
because there was difference of opinion between the 
High Courts. 

(5) A mortgage presupposes specific property exist- 
ing at the date of transfer, but a charge may relate to 
unspecified property. 

(6) A charge does not require the formalities ( e. g, 
registration ) prescribed by seo. 59 for a mortgage. To 
create a valid charge no writing is necessary, but if there 
‘ be a writing it must be registered. 

(7) An oral charge created on immoveable property 
though prior in point of time does not avail against a 
subsequent mortgage effected on the property without notice 
of the charge — Chhagardal v, Chuntlal 36 Bom. L. R. 377. 

As a charge resembles a simple mortgage more 
.than any other kind of mortgage, there is now no distinc- 
tion between a charge and a simple mortgage as regards 
the relief granted. 

Ques. Distinguish a charge from a lien. 
(Bom. 1925, 27) 

Charge and lien distinguished : — 

Arts — (1) A ‘charge’ may be created by act of parties 
or by operation of law, whereas a * lien ’ can arise only by 
operation of law, 

(3) A ‘ charge ’ in striotimes not only empowers 
its possessor m many oases to bold the property oharged* 
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if in his Iposfisssion, bufe also gives hi^n the rjighi; to come 
into’ court and sue actively for the satisfaction of his 
claim. A ‘lien’ strictly is neither a jminrem not a jus 
ad rem, but is simply a right to possess and retain 
property until some charge attaching to it is paid or 
discharged. 

(3) A ‘ charge ’ is confined to immoveable property ; 
‘but a lien may be had in respect of moveables also. 

Ques. Can an instrument intended to be 
mortgage, but failing for want of a formality, 
be held to operate as a charge ? ( Cal. 26, 27, 
32, 34 ) 

J-TJS:— Under the English law, when a mortgage fails 
for want of some formality, the transaction may be 
valid as an equitable charge. But in India the words 
“ and the transaction does not amount to a mortgage ” in 
aec. 100 T. P. Act. signify that if the relation created by 
the instrument is not that of a mortgagor, and mortgagee 
and immoveable property has been made security for 
the payment of money, there is a charge on the property ; 
the words do not mean that if the transaction on the 
face of it purports to be a moirtgage, but the instrument 
is noii operative os such by reEtson of law, the trausactioo 
is converted into a charge. Therefore, an instrument 
which cannot operate as a mortgage for want of due 
attestation or registration as required by sec. 59, does 
not operate as a charge. An equitable mortgage 
deposit of title deeds is invalid if it is not executed in 
any of the specified towns, and it cannot operate even as 
a charge under Sec. 100—^8 Mad. 54. Sec. 100 was never 
“intended to indemnify people who endeavoar to get eon- 
-veyances in violation of express provisions of law. 
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Ques. Discuss whethier the purchaser or- 
mortgagee of the equity of redemption paying 
off a prior incumbrance is entitled as against 
intermediate incumbrance, to stand in the 
place of the incumbrancer paid off. 

^Hs:-“'0ndef the old Sec. 101 T. P. Act, it was stated, 
that if a mortgagee or the charge holder of property 
acquired the interest of the mortgagor or the owner, his 
own mortgage or charge was extinguished, unless he 
declared by express words or necessary implication that tha 
charge should continue to subsist or such continuance would 
be for his benefit. This was based on the rule laid down 
in Toultmn v. Steer e, in which it was held that the pur- 
chaser of an equity of redemption with notice of subs- 
equent incumbrances stands in the same situation as if 
he himself had been the mortgagor, and cannot set up 
against such subsequent incumbrances either a prior 
mortgage of his own or a mortgage which he may have 
paid off. Put in spite of the express words in Sec. 101 
and in spite of the rule laid down in Tculwzn v. Steere 
it was held in majority of cases that in such cases the 
Oourt would presume that it was to the benefit of the 
mortgagee to keep the charge alive and that the mortgagee 
intended to keep it alive, and thus come in before a later 
mortgagee — Maliraddi Ayyreddy v, Ocpal Knshnaya, 47 
Mad. 190 ( P. C, ) The Legislature has accordingly felt 
that, as in America, it should be expressly enacted that 
there should be no merger in the event of a subsequent 
mortgage or incumbrance remaining outstanding, and 
provision has accordingly now been made in the present 
section. Under the amended section, the purchase by the 
mortgage of the equity of redemption has in itself the 
effect of keeping alive the prior mortgage, and the inten- 
tion to do so need not be proved nor presumed. 
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Chapter V 


Of Leases of Immoveable Property. 

Ques. Define lease- (Bom. 26, 28, 30, 32 
Cal. 28, 30, 31.) 

.4/is ‘ Lease defined”:— A lease of immoveable 
property is a transfer of a right to enjoy such property, 
made for a certain time, express or implied, or in perpe- 
tuity, in consideration of a price paid or promised, or of 
money, a share of crops, service, or any other thing of 
value, to be rendered periodically or on specUSed occa- 
sions, to the transferor by the transferee who accepts the 
transfer on terms.” ( Sec. 105 ). 

Ques. Point out the distinction between a 
lease and a license. ( Bom. 1926, Adv. 1930, 31 ; 
All. 1927 ). 

Ans — Lease and License distinguished A license 
may be defined as “ a right to do, or continue to do, in or 
upon the immoveable property of the grantor, something 
which would in the absence of such right he unlawful, 
and such right does not amount to an easement or an 
interest in the property.” ( Sec. 52 Hasements Act )• 

Thus the cardinal distinction between a lease and a 
license is that in a lease there is a transfer of vnterest in 
land, whereas in the case of a license there is no transfer, 
of interest, although the licensee acquires a right to occupy 
the land. 

(2) The right of the lessee is good against all the 
world while the licensee cannot bring an 
pass against a stranger. 
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(3) Tlie lessee’s interesi: is transferable as well as 
Jtieritable but the licensee’s right is not so. 

(4) A lease cannot be determined before its time 
except by mutual agreement, while a license is revocable 
at pleasure. 

(5) The death of either parties does not affect a 
lease but terminates a license. 

Ques. How are leases made and what is 
the extent of their duration when there is no 
written contract of lease ? ( Oal. 15, 28, 30 )- 

Ansi — Lease how made • — ‘‘A lease of immoveable 
property from year to year, or for any term exceeding one 
year, or reserving a yearly rent can be made only by a 
registered instrument. 

All other leases of immoveable property may be 
made either by a registered instrument or by oral agree- 
ment accompanied by delivery of possession. 

Where a lease of immoveable property is made by 
a registered instrument, such instrument cor, when there 
are more instruments than one, each such instrument 
fihall be executed by both the lessor and the leasee.” 
<S. 107). 

Sec. 117 makes this Chapter inapplicable to leases 
for agricultural purposes. Consequently, the letting out 
of agricultural land need not be by a document only ; it 
may be by oral agreement or even by conduct of parties. 
A lease is essentially a bilateral contract hence a lease by 
a minor is void — Oovtnda v. Chowakkaran A. I. B. 1931 
Mad. 147. 

Duration of leases : — In the absence of a contract or 
local law or usage to the contrary, a lease of immoveable 
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property, for dgricultural or manufacturing purposes} 
shall be deemed to be a lease from year to year termin> 
able, on the part of either lessor or lessee, by six months* 
notice expiring with the end of a year of the tenancy} 
and a lease of immoveable property for any other purpose 
shall be deemed to be a lease from month to month 
terminable, on the part of either lessor or lessee, by 
fifteen days’ notice expiring with the end of a mooith of 
the tenancy.” ( Sec. 106 ). 

Qites. What are the requisites of a valid 
notice to quit ? ( Bom. 1925, Cal. 1914 ). 

Ans Requisites of a valid notice Every notice 
must be in writing, (2) signed by or on behalf of the 
person giving it, (3) and either be sent by post to the 
party who is intended to be bound by it or be tendered or 
delivered personally to such party, or to one of his family 
or servants at his residence, or ( if such tender or delivery 
is not practicable ) affix to a conspicuous part of the 
property. ( Sec. 106 ). (4) The notice must be explicit 
and positive. (5) The notice to quit must require the 
tenant to vacate at the end of the year or the month, and 
not before. 

Ques. What are the rights and liabilities 
of the Lessor ? ( Bom. 1932, Adv. 1923, 1927 ) 

Ansi — ^Rights and Liabilities of the Lessor* 

In the absence of a contract or local usage to the- 
contrary. 

(a) The lessor is bound to disclose to the lessee any 
material defect in the property. 

(b) The lessor is bound on the lessee’s request to 
put him in possession of the property. The lessor must 
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nol: only show that the tenent is in possession of the sub- 
ject of the lease, but that such possession was attributable 
lio the lease or might be so— Jogesh Chandra v. Emdad 
Jfeah, 34 Som. L. 487. 

(c) The lessor is bound to secure to the lessee quiet 
possession and en 3 oytnent of the property. ( S. 108 ). 

Ques. What are the rights and liabilities 
of a lessee of immoveable property? (Bom. 
1927, 28, 31, Adv. 1925 ) 

Ans : — Rights and Liabilities of the Lessee: — In the 
absence of a contract or local usage to the contrary : — 

(1) The lessee has the right to enjoy accessions. 

(2) The lessee can avoid the lease in case of even- 
tual destruction of the property by any unforeseen event. 

(3) The lessee may deduct the costs of any repairs 
■which the lessor is bound to make to the property, with 
interest. 

(4) The lessee may deduct such payments made 
by him for the lessor which the lessor was bound by law 
to pay, with interest from the rent, or otherwise recover 
them from the lessor. 

(5) The lessee may even after the determination 
of the lease, remove, at any time whilst he is in posses- 
sion of the property leased but not afterwards, all things 
which he has attached to the earth ; provided he leaves 
the property in the state in which he received it. 

(6) The lessee has the right to take emblements, 

(7) The lessee may mortgage or sub-let his inter- 
-est or any part thereof. 
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(8) The lessee is bound to disclose certain mate- 
Tial facts known to him and unknown to the lessor. 

(9) The lessor is bound to pay or tender the con- 
tracted rent regularly. 

(10) The lessee is bound to maintain and restore 
the property in condition in which it was at the time 
of the lease. 

(11) The lessee is to give, with reasonable dili- 
gence, notice of any encroachments to the lessor. 

(12) The lessee may make only reasonable use of 
•the property but cannot commit waste. 

(13) The lessee must not, without the lessor’s con- 
sent, erect on the property, any permanent structure, 
■except for agricultural purposes. 

(14) On the determination of the lease, the lessee 
is bound to put the lessor into possession of the property. 
'< Sec. 108 ). 

Ques. State how are the rights of lessor’s 
transferee governed by the T. P. Act ? 
'(Bom. 1935). 

Ana ' — Rights of lessor’s transferee : — “ If the lessor 
transfers the property leased, or any part thereof, or any 
part of his interest therein, the transferee, in the absence 
of a contract to the contrary, shall possess all the rights, 
and, if the lessee so elects, be subject to all the liabilities 
of the lessor as to the property or part transferred so long 
as he is the owner of it ; but the lessor shall not, by 
reason only of such transfer, cease to be subject to any 
of the liabilities imposed upon him by the lease, unless 
the lessee elects to treat the transferee as the person 
liable to him : 
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Provided that the transferee is not entitled to Arrears 
of rent due before the transfer, and that, if the lessee not 
having reason to believe that such transfer has been made, 
pays rent to the lessor, the lessee shall not be liable to pay 
such rent over again to the transferee 

The lessor, the transferee and the lessee may deter- 
mine what proportion of the premium or rent reserved by 
the lease is payable in respect of the part so transferred, 
and, in case they disagree, such determination may be 
made by any Court having jurisdiction to entertain a suit 
for the possession of the property leased.’* S. 109. 

By transferring a lease the lessor can assign all' 
his rights but he cannot assign his liabilities without the 
consent of the lessee. 

A lessee without notice of the assignment is not 
only protected as regards the payment of rent but also if 
the lessee surrenders the lease to the lessor, he will be 
acquitted if he had no notice of the transfer, actual or. 
constructive. 

Qvss, What are the modes by which a 
lease of immoveable property is determined ? 
( Bom. 1926, 29, 30, 34 ; Adv. 1923, 29, 31, 34 ; 
Cal. 1930, 31, 33 ; All. 23, 1925). 

Arts i — Determination of Lease : — A lease of im- 
moveable property determines. 

(a) By efflux of the time limited thereby. 

(b) Where such time is limited conditionally on 
the happening of some event — ^by the happening of such 
event. 

(o) Where the interest of the lessor in the property 
terminates on, or. his power to dispose of the ■aamn extends 
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only to, the happening of any event — ^by the happenings 
of such event ; 

(d) By merger — in case the interests of the lessee 
and the lessor in the whole of the property become vested 
at the same time in one person in the same right ; i. e, 
when the right of the lessee merges in that of the lessor 

(e) By express surrender ; that is to say, in case 
the lessee yields up his interest under the lease to the 
lessor by mutual agreement between them. 

(f) By implied surrender 

(g) By forfeiture ; that is to say, 

(1) in case the lessee breaks an express condition 
which provides that, on breach thereof the lessor may 
re-enter ; or (2) in case the lessee renounces his character 
as such by setting up a title in the third person, or by 
claiming title in himself ; or (3) the lessee is adjudicated 
an insolvent and the lease provides that the lessor may re- 
enter on the happening of such event ; and in any of these 
cases the lessor or his transferee gives notice vn writing to 
the lessee of his intention to determine the lease ; 

(h) On the expiration of notice to determine the 
lease, or to quit, or of intention to quit, the property 
leased, duly given by one party to the other. ( S. Ill ) 

Ques. What is forfeiture of a lease ? What 
are the conditions to he satisfied before the 
denial of the landlord’s title by the tenant 
operates a forfeiture. (Bom. 1927, Adv. 32; 
Cal. 30, 32). 

Ans : — Forfeiture of a lease i — A lease is determined 
forfeiture, that is to say — (1) in case the lessee breaks 
10 
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an express condition which, provides that, on breach 
thereof the lessor may re-enter ; or (2) in case the lessee 
renounces his character as such by setting up a title in a 
third person, or by claiming title in himself ; or (3) the 
lessee is adjudicated an insolvent and the lease provides 
that the lessor may re-enter on the happening of such 
event. Although a lessee may incur forfeiture of his 
lease in any of these cases still the lessor cannot enforce 
tne forfeiture unless he or his transferee “ gives notice 
to the lessee of his intention to determine the lease.” 
These words have now been substituted for the words 
‘'does some act showing his intention to determine the 
lease” as it was not clear as to what act should be done 
to determine the lease. 

Denial of landlord’s title : — Forfeiture by denial of 
landlord’s title arises as soon as the lessee disclaims his 
lessor’s right by setting up a title in a third person or by 
claiming title in himself. In order to give rise to a forfei- 
ture the following conditions must be satisfied — (1) the 
disclaimer of title must be unequivocal; it may be by, 
parole declarations and brought home to the knowledge of 
the landlora ; and (2) it must have been made before the 
euit for ejectment has been brought ; and (3) the lessor or 
his transferee has given notice in writing to the lessee of 
his intention to determine the lease. The institution of 
a suit for ejectment was held to be a sufficient manifesta- 
tion of such intention in Isabali V Mahadu 42 Bom. 195, 
but this is now no longer correct. In Narayan v. Mangeah 
34 Bom. L B. 1287, it has been held that the conduct of 
the defendants, who were permanent tenants, in partition- 
ing the lands and passing the sale and mortgage deeds 
the knowledge of the landlord did not amount to a denial 
of the landlord’s title so as to incur the penalty of forfeit- 
ture under Sec. Ill (G) (2). 
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A denial of landlord’s right to enhance the rent or 
the setting up of a permanent tenancy is not necessarily 
a disclaimer of his title as landlord. The denial of land- 
lord’s title by the original lessee will not work as a for- 
feiture against the assignee of the lessee — Qopcd V. Shrim- 
vas 43 Bom 734, 

Ques. How does waiver o£ forfeiture of a 
lease take place ? ( Bom. 1933 ). 

Ans : — Waiver of forfeiture : — A forfeiture under 
Sec 111 (g) is waived (1) by acceptance of rent which has 
become due since the forfeiture, or (3) by distress for such 
rent, or (3) by any other act on the part of the lessor 
showing an intention to treat the lease as subsisting * 

Provided that the lessor is aware that the forfeiture 
has been incurred. 

Provided also that, where rent is accepted after the 
institution of a suit to eject the lessee on the ground of 
forfeiture, such acceptance is not waiver." Sec. 113. 

Acceptance of the rent even under protest amounts 
to an acceptance under this section sufficient to operate 
as waiver. Forfeiture may be waived by subsequent 
demands for rent. The general rule is that if a lessor or 
the person legally entitled to reversion, knowing that a 
foreiture has been incurred by the breach of any cove- 
nant or condition, does any act whereby he acknowledges 
the continuance of the tenancy at a later period, he there- 
by waives suob forfeiture. 

Ques, Under what circumstances can the 
Court relieve a lessee against forfeiture for 
non-payment of rent ? { Bom. 1935. Mad. 1904, 
All. 1925). 
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Ans : — Relief ag'ainst forfeiture for non-pay nient of 
rent — "Where a lease of immoveable property has deter*, 
mined by forfeiture for non-payment of rent, and the 
lessor sues to eject the lessee, the Court may, in lieu of 
making a decree ot ejectment, pass an order relieving the 
lessee against the forfeiture, if, at the hearing of the suit 
the lessee pays or tenders to the lessor the rent in arrear, 
togetoer with interest thereon and his full coats of the 
suit, or gives such security as the Court thinks sufficient 
for making such payment within fifteen days, thereupon 
the lessee shall hold the property leased as if the forfeit 
ture had not occurred. ( S. 114 ). 

Provisions for forfeiture of leases for non-payment 
of rent are intended merely as a security for the non- 
payment of rent, and a Court of Equity will relieve the 
lessee and set aside a forfeiture. This principle of Eng- 
lish law has been recognised by the legislature in Sec. 
114, and See. 114 — A has been newly enacted to give relief 
against forfeiture due to other causes. The expression 
“rent in arrear” includes time-bar? ed rents. In a cage 
where the lessee tenders the amount of rent before the 
institution of the suit and the lessor refuses to accept it 
and files a suit for ejectment, he does so at his own risk, 
and the lessee will not be liable to forfeiture nor to pay 
the costs of the suit — 17 Mad 216. 

Ques. Is there any provision in the T. P. 
Act for relieving a lessee against forfeiture in 
cases other than non-payment of rent ? 

Ans . — Relief against forfeiture In certain other 
cases: — ^Prior to the introduction of Sec. 114-A in tha 
T. P. Act by the T. P. Amendment Act, of 1929, relief 
against forfeiture for non-payment of rent only was 
provided for in Sec, 114 of the Act; and there was no 
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relief in cases where forfeiture accrued on breach of 
an express condition, although the breach may be capa- 
ble of easy remedy. This caused considerable hardship, 
the Legislature accordingly introduced Sec. H4A which 
runs thus. — “Where a lease of immoveable property 
has determined by forfeiture for a breach of an express 
condition which provides that on breach thereof the 
lessor may re-enter, no suit for ejectment shall he unless 
and until the lessor has served on the lessee a notice 
in writing : — 

(a) specifying the particular breach complained 
of ; and 

(b) if the breach is capable of remedy, requiring 
the lessee to remedy the breach ; 

and the lessee fails, within a reasonable time from 
the date of service of notice, to remedy the breach, if it is 
capable of remedy. 

Nothing in this section shall apply to an express 
condition against the assigning, under-letting, parting 
with the possession, or disposing, of the property leased 
or to an express condition relating to forfeiture in case of 
non-payment of rent. ” 

Ques. What is the effect of surrender and 
forfeiture of lease on an under-lease and an 
assignment of the lease ? (Bom. 1932 Cal. 22) 

Am : — ^The surrender, express or implied, of a lease 
'Of immoveable property does not prejudice an under-lease 
of the property or any part thereof previously granted by 
the lessee on terms and conditions substantially the same 
( except as regards the amount of rent ) as those of the 
original lease ; but unless the surrender is made for the 
.purpose of obtaining a new lease, the rent payable by. 
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and the contracts binding on, tbe under-lease shall be 
respectively payable to, and enforceable by tbe lessor 

The forfeiture of such a lease annuls all such under- 
leases, except where such forfeiture has been procured by 
the lessee in fraud of the under-leases, or relief against 
the forfeiture is granted under Sec 114. ( S. 115 ). 

It is a rule of law that if there is a lessee, and he has 
created an under-lease then if the lease is forfeited, the 
under-lessee loses his interest as well as the lessee him- 
self; but if the lessee suirenders, he cannot by his own 
voluntary act in surrendering prejudice the estate of the 
under-lessee, or the person who claims under him. 

This section is confined only to under-leases, and 
does not apply to the assignee of a lessee. Therefore a 
denial of the lessor’s title by the original lessee will not 
work a forfeiture against the assignee of the lessee — Gopal 
Jaywant v. Shnmvas 20 Bom. L, R. 820- 

Under this section the sub-lease becomes void only 
when the original lease becomes forfeited ; if tbe interest, 
of the original lessee is not forfeited but merely sold in 
execution of a decree obtained against him by his lessor 
for arrears of rent, the interest of the sub-lessee is not 
affected by such sale — Vtshnu Aimaram v. Anant Vishnu 
14 Bom. 384. 

Ques. What are the legal elEfects of a 
tenant holding over after the determination of 
his lease ? ( Bom. 1925, 26, 33, 34, Mad. 1935 ) 

Ansi — Effect of holding over — If a lessee or under- 
lessee of property remains in possession thereof after the 
determination of the lease granted to the lessee, and the 
lessor or his legal representative accepts rent from the 
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lessee or underlessee or otherwise assents to his continu- 
ing in possession, the lease is, in the absence of an agree- 
ment to the contrary, renewed from year to year, or from 
month to month, according to the purpose for which the 
property is leased, as specified in Section 106. ( S. 116 ). 

Illustrations — (a) A. lets a house to B for five years. 
B underlets the house to C at a monthly rent of Bs 100. 
The five years expire, but C continues in possession of the 
house and pays the rent to A. O’s lease is renewed from 
month to month. 

(4) A lets a firm to B for the life of 0. C dies but B 
continues in possession with A’s assent. B’s lease is 
renewed from year to year. 

Thus the legal effects of a tenant holding over 
are: — 

(1) that if after the termination of the lease, 
the tenant continues in possession, and the landlord 
accepts the rent or otherwise gives consent to his remain- 
ing in possession, such action has the efiect of converting 
•the tenant by sufferance into a tenant-at-will ; and (2) 
that in the absence of a contract to the contrary, the 
duration of the renewed lease shall be regulated according 
to the purpose of the lease, irrespective of the term of 
the original lease. 

But in all other respects, viz., the rate of rent, rate of 
interest etc , the tenant continues to hold on the same 
stipulations as are mentioned in the original lease. 

Ques. What distinction can be drawn 
between a “tenant by sufferance” and “a 
tenant at-will ” ? How are the rights of a 
landlord regulated against them ? ( Bom. 1925, 
34, Adv. 32 ). 
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Am . — 'A tenant continuing in possession after the 
determination of the lease, imthaut the consent of the 
landlord is called a tenant ‘ by suffeiance' and a tenant 
doing so vnth the landlord’s consent is called a ‘ tenant 
holding over ’ or a tenant-at-mll. 

The differance between a tenancy by sa:fferance and 
a tenancy at will is that in the one case the tenant holds 
wrongfully and against the will and permission of the 
lord, and has no estate at all in the occupied premises ; 
in the other the tenant holds by right and has an estate or 
term in the land, precarious though it may be, and the 
relation of the lessor and lessee subsists between the 
parties. A tenant by suSerance therefore, is no better than 
a mere trespasser and he can be turned at any time 
without any notice to quit. But entirely different is 
the position of a tenant holding over, whose possession 
continues with the consent of the landlord and is therefore 
not wrongful and he cannot be ejected without due 
notice. — ( Chaturt v. Mukund 7 Cal. 710 ) 


Chapter VI. 

Of Exchanges. 

Ques. Define “ Exchange.” What are the 
essentials of an exchange under the T. P. Act ? 
( Bom. 1927, Cal. 1913 ). 

Am . — Exchange defined : — “ When two persons 
mutually transfer tne ownership of one thing for the 
ownership of another, neither thing or both things being 
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mon^y only, the transaction is called an “ exchange.” 
Sec. 118, 

Essentials of an exchange : — ^The three essentials of 
an exchange as defined in Sec. 118 are : — (l) That there 
must be mutual transfer of ownership of two things, it 
differs in this respect from partition in which there is no 
transfer but mutual arrangement between the parties. In 
other words, an exchange is a transaction by which a 
party acquires a property in which he had no interest before, 
but in a partition the parties who already possess definite 
interest in the property make a convenient arrangement 
between themselves for enjoyment of the property. ( Dis- 
tinguish between ‘Sale’ and * Exchange.* (Bom. 33, 
Adv. 30). 

(3) That in an exchange no price is paid but one 
specific property is transferred for another. In this respect 
it differs from a sale because sale is always for price 
which means money or the current com of the realm. 

But payment of price may be made in cKLddion to the 
transfer of property to equalise the consideration and such 
.payment does not make the exchange lose its character as 
such. Money may be exchanged for money. (Sec, 131) The 
change of currency notes for money is merely an ex- 
change of money in one form for money in another form. 
A transfer of a Court-fee stamp on promise of a stamp of 
equal value being returned is nos a sale but an exchange 
— Kedcar Nath V. Emperor 30 Cal 921. 

(3) that an exchange of immoveable property of 
Bs. 100 or upwards can only be efifected by means of a 
registered instrument. Non-registration of a document 
can however be cured by the doctrine of part-performance 
as enunciated in Sec. 53-A T. P. Act. 
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Ques. What are the rights of a party de- 
prived ot the thing received in exchange by 
reason of a defect in the title of the other party. 
( Cal. 1913, 17 ). 

Ans. — Right of party deprived of the thing received 
in exchange : — It is stated in Seo. 119 T. P Act thus — ■ 
“ If any party to an exchange or any person claiming 
through or under such party is by reason of any defect in 
the title of the other party deprived of the thing or any part 
of the thing received by him in exchange, then, unless a 
contrary intention appears from the terms of the exchange, 
such other party is liable to him or any person claiming 
through or under him (1) for loss caused thereby, or at 
the option of the person so deprived, (2) for the return of 
the thing transferred, if still in the possession of such 
other party or his legal representative or a transferee from 
him without consideration.” The remedy provided tor 
by this section is thus either the return of the whole 
thing transferred or compensation. This section does not 
exclude the operation of Seo. 43 T. P. Act; so that if the 
party having a defective title afterwards acquires lull 
title, the other party will bs entitled to its benefit see — 
Bhairah V. Jthan 33 C. L. J. 184. 

Ques. What are the provisions of the T. 
P. Act governing exchanges of properties ? 

( Bom. 1925 ). 

Aws:— The provisions of the T. P. Act governing 
exchanges are • — 

(1) In an exchange, there must he transfer of 
camersjap of one thing for the ownership of another. 
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(2) Bzcliange is possible only when neither thing 
is money, or when both the things are money. Ther e, can 
be_no e xchange of a thung for mone y, as then it will be^ 
c ome a sale . 

(3) A transfer of property in completion of an. 
exchange can be made only by a registered document in 
the case of immoveable property worth Ra. 100 or up- 
wards. ( Sec 118 ). 

(4) In the absence of a contract to the contrary, 
the party deprived of the thing or part thereof received by 
him in exchange by reason of any defect in title of the 
other party is entitled at his option, to compensation, or to 
return of the thing transferred by him. ( Sec. 119 ). 

(5) Bights and liabilities of parties to an exchange 
are save as provided by this chapter, similar to those to 
which the seller and buyer are subject under Sec. 55 T. P. 
Act. (Sec. 120). 

(6) On the exchange of money, each party thereby 
warrants the genuineness of money given by him. ( Sec. 
121 ). The aggrieved party is entitled to recover the money 
paid by him as upon a failure of consideration. 


Chapter Vll 

Of Gifts. 

Ques. How is a gift defined in the T. P. 
Act ? ( Adv. 1939, Cal. 1930, 31 ). 

Ans:— Gift defined—'Gift” is the transfer of certain 
existing moveable or immoveable property made volun- 
tfurily and without consideration, by one person called the:. 
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donor, to another called the donee, and accepted by or on 
behalf of the donee ” Sec. 123. 

Ques. How can a transfer by way of gift 
be effected ? ( Adv. 1929, Cal. 27, 33 1 

Ans — Transfer of gilt how effected : — For the 
purpose of making a gift of immoveable property, the 
transfer must be effected by a registered instrument signed 
by or on behalf of the donor, and attested by at least two 
witnesses. 

“ For the purpose of making a gift of moveable 
property, the transfer may be effected either by a regis- 
tered instrument signed as aforesaid, or by delivery. 

“ Such delivery may be made in the same way as 
goods sold may be delivered. ” Sec. 123, 

This section does not affect the essential in- 
gredients of a complete gift viz., voluntary giving by the 
donor and acceptance by the donee or on behalf of the donee 
but only provides a further safeguard by requiring a gift 
of immoveable properties to be effected by a registered 
instrument. Therefore, the registration of deed of gift 
was not sufBoient to constitute a gift where it was found 
that inspite of the registration the donor continued to be 
in possession of the property. 

It is not necessary for the validity of a' deed of gift 
that it should be registered by tbe donor himself, or that 
the registration should taice place during the life time of 
the donor. Registration is not tbe act of the donor but 
the act of an officer appointed by law to register docu- 
ments. Consent to the registration of the deed is not a 
part of the gift. Therefore, neither death nor express 
revocation by the donor is a ground for refusing registra- 
tion if the other conditions are complied with, and the 
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deed of gift would take effect from the date of execution 
and not from the date of registration — ^See Kcdyaw^ 
Sundaram v. Karuppa 50 Mad 193 (PC.) and VenJaOi 
Rama v Pillati Rama 40 Mad. 204 ( P. B. ) A gift to God 
is not gift to a “ living person ” and consequently does 
not require a registered instrument — Haribhai v Guru 
Granth Saheb AIR. 1930 Pat 610 

Ques. What are the essentials of a valid 
gift according to the T. P. Act ? How far has 
this Act modified the Hindu and Mohammaden 
Law relating to gift ? (Bom. 1925, 27, 30 Adv. 
1922, 29, 32.) 

Ans : — The requisites of a valid gift are — (1) There 
should be a donor and a donee and both must be hvmff 
(2) The subject of gift must be existing and capable of 
transfer; (3)Tbe gift should be made voluntaiily and vMhout 
c<msiderati<m ; (4) there should be an acceptance by or on 
behalf of the donee during his life time ; (5) there should 
be a transfer on the part of the donor (6) the acceptance 
must be at a time when the donor is alive and is capable 
of giving ; (7) When the property is immoveable whether 
below Rs. 100 or upwards there must be a registered in> 
strument properly attested ; ( 8 ) In case of immoveable 
property there must be either a registered instrument 
properly attested or delivery of possession. 

The provisions of the Chapter on Gifts are based on 
general principles and do not conflict with the rules of 
Hindu or Budhist law; except in one instance — under 
the Hindu law there could not be any valid gift without 
delivery of possession but this rule of Hindu law ( and 
Budhist law ) has been abrogated by Sec. 123 of the 
T. P. Act. Under this section a gift of moveable or im- 
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moveable property may be effected by a registered instru- 
ment without delivery 

The provisions of the Chapter on Gifts do not affect 
any rule of Mohamedan Law Thus under Mohamedan 
law a gift of immoveable property may be made orally by 
simple dehmn] of posses^on^ although the T P Act does 
not require delivery of possession in a gift of immoveable 
property. So also regisliation is not necessaiy in Moha- 
medan gifts So again, the rules of Mohamedan law as 
to the revocation of gifts are entirely different from the 
rule enacted in Sec. 126, and therefore the Moharnedan 
law shall prevail 

Ques. Discuss the various provisions of 
the T. P. Act under which a gift is held to be 
wholly or partially void ( Bom 1930, 32 ). 

^ns : — The provisions of the T P. Act under which 
a gift is held to be void ; — 

(1) “ If the donee dies before acceptance, the gift 
is void ” — Sec. 123 as by the donee’s death acceptance is 
rendered impossible and without acceptance a gift is not 
complete. Acceptance of the gift must take place during 
the life-time of the donor although regislration of the deed 
may take after the donor’s death. 

(3) “ A gift comprising both existing and future 

property is void as to the latter” — Sec. 124, as a valid gift 
involves the existence of the property. There can be no 
alienation of a thing not in existence. 

(3) “ A gift of a thing to two or more donees of 
whom one does not accept it, is void as to the interest 
which he would have taken bad he accepted ” — Sec. 125. 
This section lays down that a gift is personal to the 
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donee, and therefore if a gift is made to two persons 
jointly and one of them does not accept it, the other 
cannot take the whole by survivorship. The English law, 
however, lays down a contrary rule. 

(4) “A gift, which the parties agree shall he 
revocable wholly or in part, at the mere will of the donor, 
is void wholly or in part, as the case may be ” — Sec. 126. 

Illustration A gives a lakh of rupees to B, reserving 
to himself, with B’s assent, the right to take back at 
pleasure Rs. 10,000 out of the lakh. The gift holds good 
as to Rs. 90,000, but is void as to Rs. 10,000 which con- 
tinue to belong to A. 

Ques. When may a gift of immoveable 
property be suspended are revoked ? ( Bom. 
1926, Cal. 22, 31, All. 24, 26). 

.<471s; — T he donor and donee mav agree that, on the 
happening of any specified event which does not depend on, 
the will of the donor, a gift shall be suspended or revoked; 
hut a gift, which the parties agree shall be levokahle 
wholly or in part, at the mere will of the donor, is void 
wholly or in part, as the case may he. 

A gift may also be revoked in any of the cases 
( save want of failure of consideration ) in which, if it 
were a contract, it might be rescinded, e. g. when the 
gift is made under coercion, undue influence, misrepre- 
sentation etc. 

Save as aforesaid, a gift cannot be revoked. 

iN'othing contained in this section shall he deemed to 
affect the rights of transferees for consideration without 
notice, ( S. 126) 
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Ills. (1) A gives a field to B, reserving to fairaself. 
with B’s assent, the right to take back the field in case B 
and his descendants die before A B dies without des- 
cendants in A’s life time , A may take back the field, 

(2) A gives a lakh of rupees to B reserving to 
himself, with B’s assent, the right to take back at pleasure 
Rs, 10,000 out of the lakh The gift holds good as to Rs. 
90,000 but is void as to Rs 10,000 which continue to 
belong to A. 

The only circumstances under which a gift may’ be 
revoked are specified in paras 1 and 2. A gift is not 
revokable otherwise. The donor cannot set aside the 
gift once made on the plea that he had made a mistake or 
he had supposed that the donee could perform his funeral 
rights ; or on account of the mere fact that the donor’s 
feelings towards the donee change after the deed of gift 
was executed. 

Ques. What is meant by “ Onerous gift ”? 
Is a donee at liberty to accept it in part ? 
Wbat would be the effect of such a gift to a 
disqualified person ? ( Bom. 1927, 33, Adv. 28, 
34, Mad. 34 ). 

Ans : — Onerous gift : — A gift is said to be onerous 
when the subject of gift is burdened by an obligation. The 
principle underlying onerous gift is that when a gift is 
in the form of a single transfer to the same person of 
several things of which one is and the others are not bur- 
dened by an obligation the donee can take nothing by 
the gift unless he accepts the burden as well as the bene- 
fit of the gift. ( Sec. 127 ). He cannot pick up the benefits 
of the transaction and reject the burden. But where a gift 
is in the form of two or more separate and independent 
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tianefexs to the seme person of several things, the donee 
is at liberty to accept one of them and refuse the others 
although the former may he beneficial and the latter 
onerous. 

If an onerous gift is made to a disqualified person, 
e. g. a minor, and that person accepts it, he is not bound 
by his acceptance but can make his choice upon attaining 
majority either to accept the gift burdened with the oh...- 
gation or to return it. But so far as the donor is concern- 
ed the gift is complete as against him and if therefore the 
donee dies in his infancy, the property will in such a 
case pass to the heirs of the donee. ( Subramania v. 
LakshmtfZO Mad. 147.) 

Ques> Who is an “ Universal donee ” and 
what are the liabilities of such a donee ? ( Bom. 
1925, 27, Adv. 28, 31 ). 

Ans : — An “universal donee” is one to whom the 
donor’s whole property is given and who consequently 
becomes personally liable for all the debts due by and 
hoMittes of the donor at the time of the gift to the extent 
of the property comprised in the gift. ( S. 138 ). 

The essential condition to constitute a universal 
donee is that the gift must consist of the donor’s wheie 
property. If any portion of the donor’s property, no matter 
whether it is moveable or immoveable, is excluded from 
the operation of the gift or the endowment, the donee is 
not a universal donee. The creditor is entitled to the 
benefit of this section (128) against a person who is a 
universal donee and nothing short of a universal donee 
Shyam Behan V. Maha Prasad, A. I. B. 1930 All. 180. 

Gifts of one’s whole property to a relation or friend 
are not uncommon before an execution or in anticipation 

11 
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of insolvency. For such oases of fraud, Sec. 53 T. P. Act 
provides when the property is land But an universal 
gift may conceivably be honest and comprise moveabie 
property. Seo. 138 therefore specially provides for such 
gifts. 

The rule in section (138) is different from that in 
Fngland. Under the English law, a universal donee is 
not bound to discharge the donor’s debt except on the 
latter’s death or insolvency or when the transfer is made 
with intent to defraud creditors. 


Chapter YIII 

Of Transfers of Actionable Claims 

Qaes. How can the transfer of an actiona- 
ble claim be effected ? ( Bom. 1936, 30 ). 

Ans : — Transfer of an actionable claim how 
effected: — ^The transfer of an actionable claim tihetl.et 
With or without constderattcm can onlv be effected 
by the eye cn Hnn nf an Tnnfwiimnni; Writing feigned 
J&^SSfaXQT or his du ly authorised agent an d ^hall 
'be complete an d effectual upon the execution ~ of* such 
instrument. ( S. 130 ). The provisions of See. Hi. SO >tnft 
12S_ regarding salea ,_ mortgagfia_ and gifts do not 
apply to a sale. mortgaoB or gift of an actionable c laim. 

^ gjft of an ftctinuBbln olmm m av the refnrfl be made 

without a reatatered i nstrument as required by Sec. 123. 
The transfer can only be made i n an oral 

transfer is not valid. So also mere deposit or mere 
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delivery of policy of life insarunQa or a nrotnisBory no fcg 
aM wril;fcea,to^3fej.dj!fla .■QQL.affBfifc .a .transfer. 
Similarly, when A had effected a policy of insuran oe upon 
his own life and it was expressed to be for the benefit of 
his wife, hdd that in the absence of an assignment in 
writing, the beneficial interest under the policy would 
not pass to A’s widow upon his death—'Sftanftor v. 
Urmhm,Zl 'Bom. ill. No particular words are necessary 
to effect a transfer of an actionable claim, if the i nten tion 
to transfer is clear from the langua ge used. Landlord! 
assigning his right to be reimbursed in respect of payment* 
of Government revenue etc, made by him on default by I 
the lessee is not a transfer of a ‘ mere right to sue ’ hut of) 
an * actionable claim ’ within the meaning of Sec. ISO of 
the Act — Manmath Nath Maihck v. Hedait Mi 34 Bom, 
L. R. 489. 

Ques. How far is notice material in the 
case of a transfer of actionable claim ? 

Ana: — Notice: — A transfer of an y tionable claim fa 
complete when the instrumen t has be en executed. Notice 
of transfer to the debtor is n ot ne cessary for the validity 
of the transfer. But the p ositionlpf the tra riRfcTpe is not 
SMuire~UnIess there he the nacegaftry nnfctop. In other 
words, if the debtor who paj s the debt to the original 
creditor, not having express notice of the transfer nor 
being a party to the transfer, will n ot be bm ipd to nav 
it over again to t|;>A asBignee — Gqpal Krishna v. Chpal 
Krishna 34 Mad, 123. Where there are two transferees, 
the transferee who first gives notice to the debtor does not 
acq uire any priority over the other transfer ee, but th e 
transferees take in the order of the date of transfer -— 
Vis/wanath v. Muiraj 13 Bom’ L. R. 590. Though there be 
a valid transfer of a debt between the transferor and th© 
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transferee the person bound to pay the debt is not bound 
by the transfer unless he receives an express notice in 
writing from the transferor or his agent or if he refuses 
to sign, from the transferee or his agent, stating the name 
and address of the transferee in conformity with the 
provision of Seo. 131 . — Basant Bingh v. Burma, By. Co, 
•Ltd. 8 Bur. L. T. 266. 

Ques, What are the rights and liabilities 
of a transferee of an actionable claim ? 
(Bom. 1930) 

Anst — 'Rights of a transferee of an actionable 
claim Upon the execution of the deed of transfer 
all the rights and remedies of the transferor, whether 
by way of damages or otherwise, vest in the transferee, 
whether such notice as is provided in Seo. 131 be 
given or not. The transferee may, upon the execu- 
tion of the deed of transfer, sue or institute proceedings 
for the same in his own name without obtaining the 
transferor’s consent to such suit or proceeding, and with- 
out making him a party thereto ( S. 130 ). The transferor 
can no longer sue, and he may be restrained by an 
injunction from suing for his own benefit or an action may 
be brought against him if he defeats his own assignment 
by getting in the debt or releasing it. 

Liabilities of a transferee : — The transferee of an 
actionable claim shall take it subject to all the liabilities 
and equities to which the transferor was subject in respect 
thereof at the date of transfer. — ^Seo, 132. Thus, the debtor 
has a right to set off any counter-claim against the 
assignee which he would have done against the assignor. 
Such a set-off is enforceable even though the plaintiff was 
-the purchaser of an actionable claim in Court aucUm, 
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A pledppi nF ft PTnmiBsoT y note TOata in the ple_dg.c e 
thi9 jights ^^d remetiiflgj >f the pledgo r su'bj ecfcjiaj^ll 
equi Fies which renaained-with^the pleHgfflET'TEepledgeejs 
only person _ejvtifcled.fcQ siiejor the d_ebtJl]ie jaS^glJihe 
pro-^ote_and_ jf .he.omilLS. to sue and aIlowfl_tha debiL to 
beco me time-barred^^ he is acpoaiiiablel-hL-tb^ pled g o r 
for the amount of^the-daht — Mvthu Krishna v. Veerara-. 
qhava 38 Mad. 297, following Midrai v, Vtswanath 37 Bom. 
198 (P.O). 

Ques. Who are disqualified to buy an 
actionable claim and why ^ ( All 1926 ). 

Ana : — Incapacity of officers connected with Courts 
of Justice : — “ No Judge, legal practitioner, or ofScer 
connected with any Court of Justice shall buy, or traffic 
in, or stipulated for, or agree to receive any share of, or 
interest in, any actionable claim, and no Court of Justice 
shall enforce at his instance or at the instance of any 
person claiming by or through him, any actionable olaim 
so dealt with by him as aforesaid.” Sec. 136. 

The object of the Legislature in enacting this section 
is that the persons mentioned in this section should not he 
placed in a position in which they be tempted to use their 
influence or the information which they may acquire by 
virtue of their possible connection with the transaction 
of business in the Court, to the prejudice of persons who 
might have the resort to it ,for the adjudication of action- 
able claim. 

Thus, a pl eader is guilty of nnnmfPHHinnal onnduot 
i f he putohases an aotinnahlft nla.irqj especial ly so i f th e 
p urchase be speculative, as when a su it h as_been"insti - 
t uted on the claimT^d the claim is ripe for judyroAnt and 
the seller i s his own cl ien t una ble to jud g e the result of 
the suit — Mum Reddy v, VenkJcata Bcw 37 Mad. 238. The 
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word ‘buy’ in the section refers to private sales and not 
to scdes in execution i a to Court-sales, therefore there is 
nothing to prevent a pleader from purchasing the property 
of his client sold in Court. This section prohibits a legal 
practitioner from purchasing an actionable claim ; but a 
sde of an actionable claim by a pleader is not invalid — 
Hirdy Narayan v. Jagat Prasad^ A. L R 1937 Pat. 3. 

Ques. Is the transferee of a negotiable 
instrument subject to the liabilities of a trans- 
feree of an actionable claim ? 

Am I — Negotiable instruments. The negotiable ins- 
truments have been exempted from the operation of Chap- 
ter VIII (on actionable claims ) by seo, 137, because their 
assignment is regulated mostly by the provisions of the 
Negotiable Instruments Act. Th e usual mode of tran sfer 
of Negotiable instruments is endorsement or delivery. 
But such instruments are. nevertEi l^s a cfeora , and 

as such may be trans ferred by as signment . The import- 
ant differencVBeiween tra nsfer by endo rse ment and tran s- 
f OT by a ss ignmeirt ^f a negotiable i nstr u me nt is that in 
the case of ah ^ignment, the ass ig nee . will acquire no 
nU pre than the right, tit le and Iphni-oct -Q.f— .bia fi.gai.gnr>r, 
whereas in the case of an endorsement the endorsee will 
h ave a ll the , rightB-anti .advantages ot a holder in du e 
course — Mahammad Khumar Alt v. Banga Bao, 34 Mad. 
634. The transferee of an actiona ble claim takes it sub ject 
tojtll t hejiabilities^and^ e quities Jo whio^he transfer or 
was su bject, while 

ment takes it free from any such liabilitie s an d thus f (^ ms 
an excepSKbn to the general rule that a trans feree takes no 
bijPer titl e than his transferor based on the m axim ‘ Nemo 
dod guod non habet ’ — no one can give that which he has 
not. Comp. Sec. 108 of the Contract Act. 
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The Tr2msfer of Property Act, 1882 . 

( ACT nr OF 1882 ). 


t As modtfted ujfto 1st January 1934. J 


An Act to amend the law rdattng to the Transfer of Property 
by Act of Parties, 

Whereas rt is expedient to define and amend certain 
Preamble, parts of the law relating to the transfer of 
property by act of parties ; It is hereby enacted as follows 

CHAPTER I. 

Preliminary. 

1. This Act may be called the Transfer of Property 
Short title Act, 1882. 

It shall come into force on the first day of July, 

Commence- 1882; 
ment. 

It extends in the first instance to the witole of 
Estent British India e^ept, the terntones respectijrely 
administered by 'the Governor ^f Bombay in- Council the 
Lieutenant-Governor of the Punjab the . Chief Com- 
missioner of British Bmma. 

But any of the said Local Governments may, from 
time to time, by notification in the local official Gazette, 
extend this Act (or any part thereof) to the whole or 
any specified part of the terntones under its administra- 
tion. 
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And any Local Government may, from time to time, 
by notification in the local official Gazette, exempt, either 
retrospectively or prospectively, any part of the territories 
administered by such Local Government from all or any 
of the following provisions, namely 

Sections 54, paragraphs 2 and 3, 59, 107 and 123. 

Notwithstanding anything in the foregoing part of 
this section, sections 54» paragraphs 2 and 3. 59, 107 and 123 
shall not extend or be extended to any district or tract 
of country for the time being excluded from the operation 
of the Indian Registration Act, 1908, under the power 
conferred by the first section of that Act or otherwise. 

2* In the territories to which this Act extends for 

Repeal of the time being the enactments specified m the 
Acts 

schedule hereto annexed shall be repealed to 
the extent therein mentioned. But nothing herein contained 
shall be deemed to affect — 

{a) the provisions of any enactment not hereby 
Is it- expressly repealed • 

ments, incid- 
ents, rights, 
liabilities, 
etc 

C&) any terms or incidents of any contract or con- 
stitution of property which are consistent with 
the provisions of this Act, and are allowed by 
the law for the time being m force 
(c") any right or liability arising out of a legal relation 
constituted before this Act comes into force, or 
any relief in respect of any such right or 
liability or 

id) save as provided by section 57 and Chapter IV 
of this Act, any transfer by operation of law 
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or by, or m execution of a decree or order of 
a Court of competent jurisdiction . 
and noth;ing m the second chapter of this Act shall 
be deemed to affect any rule of Muhammadan lav/. 

3« In this Act, unless there is something repugnant 

Interpretation in the subject or context, : — 
clause 

“ immoveable property does not include standing 
timber, growing crops or grass ; 

“ instrument ” means a non- testamentary instrument ; 
“ attested, ” m relation to an instrument, means> and 
shall be deemed always to have meant attested by two 
or more witnesses each of whom has seen the executant 
sign or affix his mark to the instrument, or has seen 
some other person sign the in<^trument in the presence 
and by the direction of the executant, or has received 
from the executant a personal acknowledgment of his 
signature or mark, or of the signature of such other 
person, and each of whom has signed the instrument in 
the presence of the executant ; but it shall not be 
necessary that more than one of such witnesses ' shall 
have been present at the same time, and no particular 
form of attestation shall be necessary. 

registered means registered in British India under 
the law for the time being in force regulating the registration 
of documents ; 

attached to the earth means — 
i/x) * rooted in the earth, as m the case of trees and 
shrubs ; 

(fe) imbedded m the earth, as m the case of walls 
or buildings ; or 

(c) attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is 
attached . 



actionable claim ** means a claim to any debt, 
other than a debt secured by mortgage of immoveable 
property or by hypothecation or pledge of moveable 
property, or to any beneficial interest in moveable property 
not in the possession, either actual or constructive, of the 
claimant, which the Civil Courts recognize as affording 
grounds for relief, whether such debt or beneficial interest 
be existent, accruing, conditional or contingent. 

a person is said to have notice of a fact when 
he actually knows that fact, or when, but for Wilful 
abstention from an inquiry or search which he ought to 
have made, or gross negligence, he would have known it. 

Explanatimt I, : — Where any transaction relating 
to immoveable property is required by law to be and 
has been effected by a registered instrument, any person 
acquiring such property or any part of, or share or 
interest in, such property shall be deemed to have notice 
of such instrument as from the date of registration or 
where the property is not all situated in one sub-district, 
or " where the registered instrument has been registered 
under sub-section ( 2) of section 30 of the Indian 
Registration Act, 1908, from the earliest date on which 
any memorandum of such registered instrument has been 
filed by any Sub-Registrar within whose sub- district^ any 
part of the property which is being acquired, pr of the 
property wherein a share or interest is being acquired, 
is situated. 

Provided that : — 

(1) the instrument has been registered and its 
registration completed in the manner prescribed by the 
Indian Registration Act, 1908, and the rules made 
thereunder, 



(2) the instrument or memorandum ha, a been duly 
entered or filed, as the case may be, in books kept 
under' section 51 of that Act, and, 

(5) the particulars regarding the transaction to which 
the instrument relates have been correctly entered in the 
indexes kept under section 55 of that Act. 

Explanation II . : — Any person acquiring any imnmveable 
property or any share or interest in any such property 
shall be deemed to have notice of the title, if any, of 
any person who is for the time being in actual 
possession thereof. 

Explanation III . : — A person shall be deemed to have 
had notice of any fact if his agent acquires notice thereof 
whilst acting on his behalf in the course of business to 
which that fact is material. 

Provided that, if the agent fraudulently conceals the 
fact, the principal shall not be charged with notice 
thereof as against any person who was a party to or 
otherwise cognizant of the fraud. 

4. The chapters and sections of this Act which 
Enactments felate to contracts shall be taken as part of 

cOTb^tstobe the Indian Contract Act, 1872. 
taken as part 
of Contract 
Act. 


And sections 54, paragraphs 2 and 3, 59, 107 and 123 
shall be read as supplemental to the Indian Registration 
Act, 1908. 
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CHAPTER IL 


Of Transfers of Property by Act of Parties. 


A . : — Tranter of Property^ whether mooetMe or irmnaoeable. 


S. lo the following sections " transfer of property ” 
"Transfwof means an act by which a living person 
conveys property, in present or m future, to 


one or more other living persons, or to himself or to 
himself and one or more other living persons ; and “ to 
transfer property ” is to perform such act. 


(4) In this section “ living person ” includes a 
company or association or body of individuals, whether 
incorporated or not, but nothing herein contained shall 
affect any law for the time being in force relating to 
transfer of property to or by companies, associations or 
bodies of individuals. 


6. Property of any kind may be transferred, except 
Whetwy be as otherwise provided by this Act or by any 

* ' other law for the time being in force. 

(а) The chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a 
legacy on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be 
transferred 

(б) A mere right of re-entry for breach of a 
condition subsequent cannot be transferred to 
any one except the owner of the property 
affected thereby. 

t,c) An easement cannot be transferred apart from 
the dominant heritage. 

(d) An interest in property restricted m its enjoyment 
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to the owner personally cannot be transferred 
by him. 

ijdd) A right to future maintenance, in whatsoever 
manner arising, secured or determined, cannot 
be transferred. 

ie) A mere right to sue' cannot be transferred. 

(/) A public office cannot be transferred, nor can 
the salary of a public officer, whether before or 
^ after it has become payable. 

(g) Stipends allowed to military, air-force and civil 
pensioners of Government and political pensions 
cannot be transferred. 

ih) No transfer can be made (1) in so far as it is 
opposed to the nature of the interest affected 
thereby, or (2) for an unlawful object or con- 
sideration within the meaning of section 23 of 
the Indian Contract Act, 1872, or (3) to a person 
legally disqualified to be transferee 

U) Nothing in this section shall be deemed to author- 
ize a tenant having an untransferable right of 
occupancy, the farmer of an estate in respect of^ 
which default has been made m paying revenue, 
or the lessee of an estate ' under tte manage- 
ment of a Court of Wards fo assign his interest 
as such tenant, farmer or lessee. 

7 . Every person competent to contract and entitled 
Persons to transferable property, or authorized to dispose 
transferable property not his own, is compe- 
tent to transfer such property either wholly or m part, 
and either absolutely or conditionally, m the circumstances, 
to the extent and m the manner allowed and prescribed 
by any law for the time being m farce. 
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8. Unless a different intention is expressed or necessarily 

Operation of implied, a transfer of property passes forth- 
transfer transferee all the interest which 

the transferor is then capable of passing in the property, 
and in the legal incidents thereof 

Such incidents include, where the property is land, 
the easements annexed thereto, the rents and profits 
thereof accruing after the transfer, and all things attached 
to the earth , 

and, where the property is machinery attached to 
the earth, the moveable parts thereof ; 

and, where the property is a house, the easements 
annexed thereto, the rent thereof accruing after the trans^ 
fer, and the locks, keys, bars, doors, windows, and all 
other things provided for permanent use therewith; 

and, where the property is a debt or other actionable 
claim, the securities therefor ( except where they are also 
for other debts or claims not transferred to the trans- 
feree ), but not arrears of interest accrued before the transfer; 

and, where the property is money or other property 
yielding income, the interest or income thereof accruing 
after the transfer takes effect. 

9. A transfer of property may be made without 
Oral transfer, writing in every case m which a writing is 
not expressly required by law. 

10. Where property is transferred subject to a con- 

Condition dition, or limitation absolutely restraining the 

restraining . r ^ 

alienation transferee or any person claiming under him 

from parting with or disposing of his interest in the 

property, the condition or limitation is void, except in the 

case of a lease where the condition is for the benefit of the 

lessor or those claiming under him : Provided that 
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property may be transferred to or for the benefit of a 
woman ( not being a Hindu, Muhammadan or Buddhist ), 
so that she shall not have power during her marriage 
to transfer or charge the same or her beneficial interest 
therein. 

11. Where, on a transfer of property, an interest 
created absolutely m favour of any 
^ person, but the terms of transfer direct that 
created, such interest shall be applied or enjoyed by 
him in a particular manner, he shall be entitled to 
receive and dispose of such interest as if there were no 
such direction. 

Where any such direction has been made in respect 
of one piece of immoveable property for the purpose of 
securing the beneficial enjoyment of another piece of such 
property, nothing m this section shall be deemed to 
affect any right which the transferor may have to enforce 
such direction or any remedy which he may have m 
, respect of a breach thereof. 


12. Where property is transferred subject to a 
Condition condition or limitation making any interest 
est determm- therein, reserved or given to or for the benefit 


able on in- 
solvency or 
attempted 
alienation 


of any person, to cease on his becoming 
insolvent or endeavouring to transfer or dispose 
of the same, such condition or limitation is 


void. 


Nothing in this section applies to a condition m a 
lease for the benefit of the lessor or those claiming 
under him. 


18. Where, on a transfer of property, an interest 
Transfer for therein is created for the benefit of a person 
unborn per- in existence at the date of the transfer, 
son, subject to a prior interest created by the 
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same transfer, the interest created for the benefit of 
such person shall not take effect, unless' it extends to 
the whole of the remaining interest of the transferor m 
the property. 

llkisti ation 

A transfers property of which he is the owner to B in trust 
for A and his intended wife successively for their lives, and, after 
the death of the survivor, for the. eldest son of the intended marri- 
age for life, and after his death for A's second son The interest 

so created for the benefit of the eldest son does not take effect, 

because it does not extend to the whole of A's remaining interest 

in the property. 

14. No transfer of property can operate to create 

Rule agwnst interest which is to take effect after the 
perpetuity. more persons living at the 

date of such transfer, and the minority of some person 
who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the interest 
created is to belong. 

15. If, on a transfer of property, an interest therein 

Transfer to is created for the benefit of a class of per- 
class some of ~ 

whom come sons with regard to some of whom such in- 

under sections terest fails by reason of any of the rules 
13 and 14 , ^ 

contained in sections 13 and 14, such interest 

iails m reifard to those persons only and not in regal'd 

to the whole class 

16. Where, by reason of any of the rules contained 

Transfer to m sections 13 and 14, an interest created for 

take efiect on i ■i i » 

failure of pn- tn® benefat of a person or of a clas^ of 

or interest, persons fails in regard to such person or 

the whole of such class, any interest created in the same 

transaction and intended to take effect after or upon 

failure of such prior interest also fails. 
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17 * (/) Where the terms of a transfer of prop^erty 
a«uTOtla^ direct that the income arising from the prop^r- 
tion* ^ shall be accumulated either wholly or m 

part during a period longer than : — 

{a) the life of the transferor, or 

(6) a period of eighteen years from the date of the 
transfer, 

such direction shall, save as hereinafter provided, be void 
to the extent to which the period during which the 
accumulation is directed exceeds the longer of the afore- 
said periods, and at the end of such last-mentioned period 
the property and the income thereof shall be disposed of as 
if the period during which the accumulation has been 
directed to be made had elapsed. 

(2) This section shall not affect any direction for 
accumulation for the purpose of — 

it) the payment of the debts of the transferor or 
any Other person taking any interest under 
the transfer, or 

(ti) the provision of portions for children or remoter 
issue of the transferor or of any other person 
taking any interest under the transfer, or 

ittt) the preservation or maintenance of the property 
transferred , 

and such direction may be made accordingly. 

18 . The restrictions in sections 14, 16 and 17 shall 
Transfer m not apply in the case of a transfer of property 
for the benefit of the public iri the advancement 
public of religion, knowledge, commerce, health, safety, 

or any other object beneficial to mankind. 
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19. Where, on a transfer of property, an interest 
Vested therein is created in favour of a person with- 
out specif 3 ung the time when it is to take 

effect, or in terms specifying that it is to take effect 
forthwith or on the happening of an event which must 
happen, such interest is vested, unless a contrary inten- 
tion appears from the terms of the transfer. 

A vested interest is not^ defeated by the death of 
the transferee before he obtains possession. 

Explanation . — An intention that an interest shall not 
be vested is not to be inferred merely from a provision 
whereby the enjoyment thereof is postponed, or whereby 
a prior interest in the same property is given or reserved 
to some other person, or whereby income arising from 
the property is directed to be accumulated until the time 
of enjoyment arrives, or from a provision that if a par- 
ticular event shall happen the interest shall pass to 
another person. 

20. Where, on a transfer of property, an interest 

When unborn therein IS created for the benefit of a person 
quires rated living, he acquires upon his birth, 

tmnSer^or ^ contrary intention appears from the 

hjs benefit terms of the transfer, a vested interest, although 

he may not be entitled to the enjoyment thereof immedi- 
ately on his b.rth. 

21. Where, on a transfer of property, an interest 
Contingent therein is created in favour of a person to 

take effect only on the happening of a specified 
uncertain event, or if a specified uncertain event shall 
not happen, such person thereby acquires a contingent 
interest in the property. Such interest becomes a vested 
interest^ m the former case, on the happening of the 
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e^^ent, m the latter, when the happening of the event 
becomes impossible. 

Exception — Where, under a transfer of property, a 
person becomes entitled to an interest therein upon at- 
taining a particular age, and the transferor also gives 
to him absolutely the income to arise from such interest 
before he reaches that age, or directs the income cr so 
much thereof as may be necessary to be applied for his 
benefit, such interest is not contingent. 

22. Where, on a transfer of property, an interest 

^ a created in favour of such mem- 

class who at- bers only of a class as shall attain a parti- 

tama parti- cular age, such interest does not vest in any 
cular afifc 

member of the class who has not attained 

that age. 


23* Where, on a transfer of property, an interest 
Transfer con- therein is to accrue to a specified person if 
happenu^of a specified uncertain event shall happen and 
specified un- uq time is mentioned for the occurrence of 
certain event event, the interest fails unless such event 

happens before, or at the same time as, the intermediate 
or precedent interest ceases to exist. 

24. Where, on a transfer of property, an interest 
Transfer to therein is to accrue to such of certain persons 
tain persons as shall be surviving at some period, but the 
as survive at exact period is not specified, the interest shall 
^Tsp^clfied SO to such of them as shall be alive when 
the intermediate or precedent interest ceases to exist, 
unless a contrary intention appears from the terms of 
the transfer. 
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lUmftahoih 

A transfers property to B for life, and after his death to C 

and D, equally to be divided between them, or to the survivor of 

them C dies during the life of B, D survives B At B’s death 
the property passes to D. 

25. An interest created on a transfer of property 

Conditional and dependent upon a condition fails if the 

fulfilment of the condition is impossible, or is 
forbidden by law, or is of such a nature that, if per- 
mitted, it would defeat the provisions of any Uw, or is 
fraudulent, or involves or implies injury to the person 
or property of another, or the Court regards it as 

immoral or opposed to public policy. 

(a) A lets a farm to B on condition that he shall walk a hund- 
red miles in an hour The lease is void 

(b) A gives Rs 500 to B on condition that he shall marry A*s 
daughter C At the date of the transfer C was dead The transfer 
IS void. 

(c) A transfers Ks 500 to B on condition that she shall murder 
C. The transfer is void, 

(d) A transfers Rs 500 to his niece C if she will desert her 
husband The transfer is void 

26. Where the terms of a transfer of property im- 

I^ulfilment of pose a condition to be fulfilled before a person 
condition , , ^ a. 

precedent can take an interest in the property, the con- 
dition shall be deemed to have been fulfilled if it has 
been substantially complied with. 

IllztstfaUvfihn 

(a) A transfers Rs 5,000 to B on condition that he shall marry 
with the consent of C, D and E E, dies B marries with the con- 
sent of C and D, B is deemed tp have fulfilled the condition. 

(b) A transfer^ Rs 5,000 to B cm cx^ndition that he sh^all marry 
with the consent of C, D and E B marries without the consent of 
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C D and E, but obtains their consent aftet the mamage B has 
not fulfilled the condition 

27. Where, on a transfer of property, an interest 
therein is created in favour of one person, 
one person ’^^e same transaction an ulterior dis- 

with position of the same interest is made in fav— 
another on another, if the prior disposition under 

^nor^di^^ the transfer shall fail, the ulterior disposition 
pos^hon^ shall take effect upon the failure of the prior 
disposition, although the failure may not have occurred 
in the manner contemplated by the transferor. 

But, where the intention of the parties to the trans- 
action is that the ulterior disposition shall take effect 
only in the event of the prior disposition failing in a 
particular manner, the ulterior disposition shall not take 
effect unless the prior disposition fails in that manner. 


Illusttaitou^ 

fa) A transfers Rs 500 to B on condition that he shall execute 
a certain lease withm three months after A's death, and, if he should 
neglect to do so, to C B dies m A’s life-time The disposition m 
favour of C tabes effect 

fb) A transfers property to hia wife, but, in case she should die 
m his life-time, transfers to B that which he had transferred to her 
A and his wife perish together under circumstances which make it 
impossible to prove that she died before him The disposition in 
favour of B does not take effect. 


28. On a transfer of property an interest therein 


Ulterior 
transfer con- 
ditional on 
happening or 
not happen- 
ing of speci- 
fied e\ent. 


may be created to accrue to any person with 
the condition superadded that m case a spe- 
cified uncertain e\ent shall happen such inter- 
est shall pass to another person, or that m 
case a specified uncertain event shall not happen 


such interest shall pass to another person. In each case 
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the dispositions are subject to the rules contained in 
sections 10, 12, 21, 22, 23, 24, 23, and 27. 

29. An ulterior disposition of the kind contemplated 
Fulfilment of by the last preceding section cannot take 
sSbs^uent, effect unless the condition is strictly fulfilled. 

Illustration^ 

A transfers Rs 500 to B to be paid to him on his attaining his 
majority or marrying, with a proviso that, if B dies a minor or 
marries without C*s consent, the Rs* 500 shall go to D. B marries 
when only 17 years of age, without C's consent. The transfer to D 
takes effect 


20 , If the ulterior disposition is not valid, the prior 

Prior dispo- disposition is not affected by it. 
sition not aff- 
ected by in- 
validity of 
ulterior dis- 
position 

Illustration^ 

A transfers a farm to B for her life, and, if she do not desert 
her husband, to C B, is entitled to the farm during her life as if 
no condition had been inserted. 

31, Subject to the provisions of section 12, on a 
Condition transfer of property an interest therein may be 
created with the condition superadded that it 
to have effect shall cease to exist in case a specified un- 
fied*unc»^n certain event shall happen, or in case a spe- 

event happ- cified uncertain event shall not happen, 
ens or does 
not happen. 

Illustrations 

(a) A transfers a farm to B for his life, with a proviso that, 
in case B cuts down a certain wood, the transfer shall cease to have 
any effect. B cuts down the wood. He loses his life interest in the farm 

ih) K transfers a farm to B, provided that, if B shall not go 
to 'England within three ye^rs after the date of the transfer, 
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interest m the farm shall cease. B does not go to England within 
the term prescribed His interest in the farm ceases 

32. In order that a condition that an interest shall 

Snchct&di- cease fo exist may be valid, it is necessary 
be invalid event to which it relates be one 

which could legally constitute the condition of the crea- 
tion of an interest. 

33. Where, on a transfer of property, an interest 
dit^aTo^*^" therein is created subject to a condition that 
performance person taking it shall perform a certain 
of act, no time act, but no time is specified for the per- 
fied^for^pei- formanc^ of the act, the condition is broken 
fonnance when he renders impossible, permanently or 
for an indefinite period, the performance of the act. 


3S. Where an act is to be performed by a person 


Transfer con- 
•ditional on 
performance 
of act, time 
being speci- 
fied 


either as a condition to be fulfilled Jbefore an 
interest created on a transfer of property is 
enjoyed by him, or as a condition on the 
non-fulfilment of which the interest is to pass 


from him to another petson, and a time is specified for 
the performance of the act, if such performance withm 
the specified time is prevented by the fraud of a person 
who would be directly benefited by non-fulfolment of the 
condition, such further time shall as as:ainst him be 
allowed for performing the act as shall be requisite to 
make up for the delay caused by such fraud. But if no 
time IS specified for the performance of the act, then, 
if its performance is by the fraud of a person interested 
in the non-fulfilment of the condition rendered impossible 
or indefinitely postponed, the condition shall as against 
him be deemed to have been fulfilled 



S. 35] 


18 


Election. 

3fi. Where a person professes to transfer property 
Election which he has no right to transfer, and as 
when neces- same transaction confers any benefit 

on the owner of the property, such owner must elect 
either to confirm such transfer or to dissent from it, 
and in the latter case he shall relinquish the benefit 
so conferred, and the benefit so relinquished shall revert 
to the transferor or his representative as if it had not 
been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transteror 
has, before the election, died or otherwise become in- 
capable of making a fresh transfer, 

and in all cases where the transfer is for consider- 
ation, 

to the charge of making good to the disappointed 
transferee the amount or value of the property attempted 
to be transferred to him. 

lllnstiatims 

The farm of Sultanpur is the property o{ C and worth Rs 800 
A by an instrument of gift professes to transfer it to B, giving by 
the same instrument Rs 1,000 to C. C, elects to retain the farm 
He forfeits the gift of Rs. 1000 

In the same case, A dies before the election His representative 
must out of the Ks 1,000 pay Rs 800 to B 

The rule in the first paragraph of this section 
applies whether the transferor does or does not believe 
that which he professes to transfer to be his own* 

A person taking no benefit directly under a trans- 
action, but deriving a benefit under it indirectly, need 
not elect. 
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A person who in bis capacity takes a benefit 
under the tran$action may in another dissent therefrom* 

Bxce^^on io the Iasi preceding four rules . — Whefe 
a particular benefit is expressed to be conferred on the 
owner of the property which the transferor professes to 
transfer, and such benefit is expressed to be m lieu of 
that property, if such owner claim the property, he must 
relinquish the particular benefit, but he is not bound to 
relinquish any other benefit conferred upon him by the 
same transaction. 

Acceptance of the benefit by the person on whom 
it IS conferred constitutes an election by him to confirm 
the transfer, tf he is aware of his duty to elect and of 
those circumstances which would influence the judgment 
of a reasonable man m making an election, or if he 
waives enquiry into the circumstances. 

buch knowledge or waiver shall, in the absence of 
evidence to the contrary, be presumed, if the person on 
whom the benefit has been conferred has enjoyed it for 
two years without doing any act to express dissent. 

Such knowlede or waiver may be inferred from 
any act of his uhich renders it impossible to place the 
persons interested m the property professed to be transferred 
in the same condition as if such act had not been done. 

Ulu$iraUo7i, 

A transfers to B an estate to ‘which C is entitled, and as part 
of the same transaction gives C acoal-mme, C takes possession of 
the mine and exhausts it He has thereby confirmed the transfer of 
the estate to B 

If he does not within one year after the date of 
the transfer signify to the transferor or his representa- 
tives his intention to confirm or to dissent from the 
transfer, the transferor or his representatives may, upon 
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the expiration of that period, require him to make his 
election; and, if he does not comply with such requisition 
within a reasonable time after he has received it, he 
shall be deemed to have elected to confirm the transfer- 

In case of disability, the election shall be postponed 
until the disability ceases, or until the election is made 
by some competent authority. 

Apportionment, 

36. In the absence of a contract or local usage to 

Vpportion- contrary, all rents, annuities, pensions, 

ment of pen- - . , , , . , 

odical pay- dividends and other periodical payments in the 

inents on de- nature of income shall, upon the transfer of 
termination of , i. , , , 

nterest of per- the interest of the person entitled to receive 

^on entitled, payments, be deemed, as between the 

transferor and transferee, to accrue due from day to day, 

and to be apportionab^e accordingly, but to be payable 

on the days appointed for the payment thereof 

37. When, in consequence of a transfer, property is ' 

Apportion- divided and held in several shares, and there 

^^of ^obliga^ upon the benefit of any obligation relating 

tion on seve- to the property as a whole passes from one to 
ranee 

several oa ners of the property, the corresponding duty shall, 
m the absence of a contract to the contrary amongst 
the owners, be performed in favour of each of such 
owners in proportion to the value of his share in the 
property, provided that the duty can be severed and that 
the severance does not substantially increase the burden 
of the obligation; but if the duty cannot be severed, or 
if the severance would substantially increase the burden 
of the obligation, the c^uty shall be performed^ for the 
benefit of such one ot the ' several owners as they shall 
jomtly desifnate for that purpkyge t 
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Provided that no person on whom the burden of 
the obligation lies shall be answerable for failure to 
discharge it in manner provided by this section^ unless 
and until he has had reasonable notice of the severance* 

Nothing in this section applies to leases for agn — 
cultural purposes, unless and until the Local Government 
by notification in the official Gazette so directs. 

lllustrattans, 

(a) A sells to C and T> a house situate in a village and 

leased to E at an annual rent of Ks 30 and delivery of one fat 

sheep, B having provided half the purchase money and C and D one 
quarter each, E, having notice of this, must pay Rs, 15 to B, Ks. 
7i to C, and Rs 7J to D, and must deliver the sheep according to 
the joint direction of B, C aqd D 

(b) In the same case, each honse m the village being bound to 

provide ten days’ labour each year on a dyke to prevent inundation, 

E had agreed as a term of hts lease to perform this work for A. 

B C and D serb&Ily require E to perform the ten days* work due’ 
on account of the house of each. E is not bound to do more than 
ten days' work in all, according to such directions as B, C and D 
may join in giving 

(B) Transfer ef ImmoveaUe Property. 

38. Where any person, authorised only under cir- 
Transfer by cumstances in their nature variable to dispose 
i^don^^S^ ^ immoveable property, transfers such property 
er certain circ- for consideration, alleging the existence of such 
ur^sfer^^*^ circumstances, they shall, as between the 
transferee on the one part and the transferor and other 
persons (if any) affected by the transfer on the other part, 
be deemed to have existed, if the transferee, after using 
reasonable care to ascertain the existence of such 
circumstances, has acted in good faith. 

lUusiraUoiu 

A, a Hindu widow, whose husband has left collateral heirs, alle* 
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ging that the property held by her as such is insuflhcient for her 
mamtenance, agrees, for purposes neither religious nor charitable, to sell 
a fieldt part of such property, to B B, satisfies himself by reasonable 
enquiry that the income of the property is insufficient for A's mainten- 
ance and that the sale of the field is necessary, and, acting m good 
faith, buys the field from A As between B on the one part and 
V and the collateral heirs on the other part, a necessity for the 
bale shall be deemed to have existed 


39 .' Where a third person has a right to recene 
maintenance or a provision for advancement 
or marriage, from the profits of immoveable 
property, and such property is transferred the 
right may be enforced against the transferee, 
if he has notice thereof or if the transfer is gratuitous; 


Transfer 
where third 
person is 
entitled to 
maintenance 


but not against a transferee for consideration and without 
notice of the right, nor against such property in his hands. 


10. Where, for the more beneficial enjoyment of his 
Burden of own immoveable property, a third person has, 
imposing res- independently of any interest in the immove- 
tricuoDonuse j,bie property, of another or of any easement 
thereon, a right to restrain the enjoyment in 


a particular manner of the latter property or 


where a third person is entitled to the benefit of an 
t^on^ann arising out of contract and annexed 

to ownersLp to the ownership of immoveable .property, but 

but not am- not amounting to an interest therein or ea‘'e"- 

ountmg to , 

interest or nient thereon, 

easement 

such right or obligation may be enforced against a 
transferee with notice thereof or a gratuitous transferee 
of the property affected thereby, but not against a tra- 
nsferee for consideration and without notice of the ngrht 
or obligation, nor against such property in his hands. 

llhisiraUoni 


A contraotb to sell Sultanpur to B. Volute the conlraict ts still 
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m force he sells Sultanpur to C, who has notice of the contract B 
may enforce the contract against C to the same extent as 
against A. 

41. Where, with the consent, express or implied, 

Transfer by of the persons interested in immovable 

ostensible . i i 

owner property, a person is the ostensible owner of 

such property and transfers the same for consideration, 

the transfer shall not be voidable on the ground that 

the transferor was not authorised to make it; provided 

that the transferee, after taking reasonable care to 

ascertain that the transferor had power to make the 

transfer, has acted in good faith. 

42. Where a person transfers any immo\ eable property 
Transto by reserving power to revoke the transfer, and 
authority^o ^ subsequently transfers the property for consi- 
r^oke former deration to another transferee, such transfer 

operates m favour of such transferee ( subject 
to any condition attached to the exercise of the power ) 
as a revocation of the former transfer to the extent of 
the power. 

Ulustuitiou 

A lets a house to B, and reser^-es powci to revoke the least, 
if, in the opinion of a specified surveyor, B Uiould n\akc a use of 
It detrimental to Us v^alue Afterwards A, thinking that such ^ use 
has been made, lets the house to C This operates as a revocation 
of B*s lease subject to the opinion of the surveyor as to B*s tist 
of the house having been detrimental to its value 

43. Where a person fraudulently or erroneously 

Transfer by represents that he is authorized to transfer cer- 
unauthorised , , ^ » r ^ 

person who tam immoveable property, and professes to 

subsequently transfer such property for consideration, such 
rSTn^roper- transfer shall, at the option of the transferee, 
ty transferred operate on any interest which the transferor 
may acquire in such property at any time during which 
the contract of transfer subsists 
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Nothing m tins section shall impair the right of 
transferees in good faith for consideration without notice 
of the existence of the said option. 

lllmtj ahojh 

A, a Hindu, who has separated fiom his fathet B, sells to C 
thiee fields, X, Y and Z, lepresentmg that A is authoiized to tran- 
sfer the same Of these fields Z does not belong to A, it having 
been letained by B on the partition, but on B's dying A as* heir 
obtains Z, C, not having rescinded the contract of sale, may require 
A to deliver Z to him. 

44, Where one of two or more co-owners of 

Transfer bv jrnmov cable property legally competent m that 
one co-owner transfers his share of such property or 

any interest theiein, the transferee acquires, as to such 
share or interest, and so far as is necessary to give 

effect to the transfer, the transferor’s right to joint 

possession or other common or part enjoyment of the 
property, and to enforce a partition of the same, but 
subject to the conditions and liabilities affecting, at the 
date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling 
house belonging to an undivided family is not a member 
of the family, nothing in this section shall be deemed 

to entitle him to joint possession or other common or 

part-enjoyment of the house. 

45. Where immoveable property is transfened for 

pint tiansfei consideration to two or more persons, and 

forconsidera- , , , , , 

ttoi such consideration is paid out of a fund 

belonging to them in common, they are, in the absence 

of a contract to the contrary, respectively entitled to 

interests in ?iich property identical, as nearly as may 

be, with the interests to which they were* rcspectuely 

entitled in the fund; and, where such consideration is 

paid out of separate funds, belonging to them respectively, 
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they are, in the absence of a contract to the contrarj^ 
respectively entitled to interest m such property m 
proportion to the shares of the consideration which they 
respectively advanced. 

In the absence of evidence as to the interests in the 
fund to which they were respectively entitled, or as to the 
shares which they respectively advanced, such persons shall 
be presumed to be equally interested in the property. 


46- Where immoveable property is transferred lor 

S^d^ration persons having distinct interests 

by persons therein, the transferors are, in the absence of 

having distm- a contract to the contrary, entitled to share 
ct 1 nt er ests 

in the consideration equally, where their 
interests in the property were of equal value, and, where 
such interests were of unequal v^alue, proportionately lo 
the value of their respective interests. 


Jllmfiiitwiis 


(a) A. owning a moiety^ and B and C each a quarter share, of 
mauza Sultanpur, exchai^e an eighth share of that mauza for a quarter 
share of mauza Lalpura. There being no agreement to the contrary, A is> 
entitled to an eighth share m X-alpura, and B and C each to a sixteenth 
share in that mauza 


( 6 ) A, being entitled to a hfe-intcrest in mauza Atrah and B and C 
to the reversion, sell the mauza for Rs, 1,000 A's life-interest is ascei - 
tamed to be worth Rs, 600* the reversion Rs, 400 A is entitled to 
recene Rs. 600 out of the purchase-money, B and C to receive Rs 400 


47. Where several co-owners of immov^-eable property 
Transfer by transfer a share therein without specifying that 
share the tran'ifer is to take effect on any parti- 

common cular share or shares of the transferers, the 
pioparty transfer, as among such transferors, takes effect 
on such shares equally where the shares were equah and, 
where they were* unequal, proportionately to the extent 
ot such shares 
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llhistrahon 

A, the OAMier of an eight-anna share, and B and C, each the 
owner of a four-anna share, in mauza Sultanpur, transfer a two-anna 
share in the mauza to D, without specifying from which of their 
several shares the transfer is made To give effect to the transfer 
one-anna share is taken from the share of A, and half an anna-share 
from each of the shares of B and C 


48, Where a person purports to create by transfer 

Priority of at different times rights an or over the same 
rmhts created 

by transfer immoveable property, and such nghts cannot 
all exist or be exercised to their full extent together, 
each later created right shall, m the absence of a special 
contract or reservation binding the earlier transferees, be 
subject to the rights previously created. 

4d. Where immoveable property is transferred ter 
Transferee’s consideration, and such property or any part 
thereof is at the date of the transfer insuied 
against loss or damage by fire, the transferee, m case of 
such loss or damage, may, m the absence of a contract 
to the contrary, require any money which the transferor 
actually receives under the policy, or so much thereof 
as may be necessary, to be applied in reinstating 
the properly. 

60. No persons shall be chargeable with any rents 

Kent hmia or profits of any immoveable property, which 
paid to i, r j ,, , 

holder under ™s in good faith paid or delivered to any 

person of whom he m good faith held such pro- 
perty, notwithstanding it may after wards appear 
that the person to whom such payment or delivery was 
made had no right to receive such rents or profits- 


A lets a field to B at a rent of Rs 50, and then transfers ihe field to 

C, B. having no notice of transfer, in good faith pays the rent to A 

D, la not chargeable with tlie rent so paid. 
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51. When the transferee ot immoveable property 

Tuentb ^de improvement on the property, believing 

fay bmaflda good faith that he is absolutely entitled 
faolderb tmder thereto, and he is subsequently evicted therefrom 
titles by any person having a better title, the trans-- 

teree has a right to require the person causing the eviction 
either to have the value of the improvetnent estimated 
and paid or secured to the transferee, or to sell hib 
interest in the property to the transferee at the then 
market \alue thereof, irrespectne of the \alue of such 
improvement. 

The amount to be paid or secured in respect of such 
improvement shall be the estimated \alue thereof at the 
time ot the eviction. 

When, under the circumstances aforesaid, the transferee 
has planted or sown on the property crops which are 
growing when he is evicted therefrom, he is entitled to such 
crops and to tree ingress and egress to gather and carry 
them. 

52. During the pendency in any Court haMng authority 
Transfer of m British India, or established beyond the 
dtn^tnt limits of Bntish India by the Governor General 
attng thereto, uj Council, of any suit proceeding which 
IS not colhibive and in which any ngbt to immoveable 
property is directly and specifically in question, the property 
cannot be transferred or otherwise dealt with by a«y 
party to the suit or proceeding so as to affect the tights 
ot any other party thereto under any decree or order 
which may be made therein, except under the authority 
of the Court and on such terms as it may impose. 

Explanation . For the purposes of this section, the 
pendency of a suit or proceeding shall be deemed to 
commence from the date of the presentation of the plaint 
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or the institution of the proceeding in a Court of 
competent jurisdiction, and to continue until the suit or 
proceeding has been disposed of by a final decree or 
order and complete satisfaction or discharge of such 
decree or order bo's* been obtained, or has become un- 
obtainable by reason of the expiration of any period of 
limitation prescnbed for the execution thereof by any law 
for the time being in force. 

53. (l) Every transfer of immoveable property made 

Fraudulent 'vvith intent to defeat or delay the creditors 
jraHe er. transferor shall be voidable at the 

option of any creditor so defeated or delayed. 

Nothing in this sub-section shall impair the rights 
of a transferee in good faith and for consideration. 

Nothing in this sub-section shall affect any law for 
the time being in force relating to insolvency. 

A suit instituted by ‘a creditor (which term includes 
a decree-holder whether "‘he has or has not applied for' 
execution of his decree) to avoid a transfer on the 
ground that it has been made with intent to defeat or 
delay the creditors of the transferor, shall be instituted 
on behalf of, or for the benefit of, all the creditors. 

(2) Every transfer of immoveable property made 
without consideration with intent to defraud a subsequent 
transferee shall be void-able at the optipn of such 
transferee. 

For the purposes of this sub-section, no transfer 
made without consideration shall be deemed to have * 
been made with intent to defraud by reason only that 
a subsequent transfer for consideration was made. 

53 A* Where any person contracts to transfer for 
consideration any immoveable property by 
^ ** writing signed by him or on his behalf from 
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tvhich the terms nei:essary to constitute the transfer can 
be ascertained with reasonable certainty^ 

and the ‘ transferee has, in part performance of the 
contract, taken possession of the property or any part 
thereof, or the transferee, being already m possession, 
continues in possession in part performance of the contract 
and has done some act in furtherance of the contract, 
and the transferee has performed or is willing to 
perform his part of the contract, 

then, notwithstanding that the contract, though 
required to be registered, has not been registered, or, 
where there is an instrument of transfer, that the transfer 
has not been completed in the manner prescribed therefor 
by the law for the time being m force, the transferor 
or any person claiming under him shall be debarred from 
enforcing against the transferee and persons 'claiming 
under him any right m respect of the property of which 
the transferee has taken or continued in possession, other 
than a right expressly provided by the terms of the contract . 

Provided that nothing in this section shall affect the 
rights of a transferee for consideration who has no 
notice of the contract or of the part performance thereof, 

CHAPTER IIL 

Of Sale» of ImmoveaUe Property. 

“ Sale ” is a transfer of ownership m exchange 
for a price paid or promised or part-paid 
and i^rt-promised. 

Such transfer, in the case of tangible immoveable 
bale how property of the value of one hundred rupees^ 
and upwards, or in the case of a reversion 
or other intangible thing, can be made only by a 
registered instrument. 


S4. 

“ bale 
deimed 
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In the case of tangible immoveable property, of ar 
value less than one hundred, rupees such transfer may 
be made either by a registered instrument or by delivery 
of the property. 

Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he 
directs, in possession of the property. 

A contract for the sale of immoveable property is 
Contract for a contract that a sale of such property 
shall take place on terms settled between 

the parties. 

It does not, of itself, create any interest in or charge 
on such property. 

8S« In the absence of a contract to the contrary, 
Rights and the buyer and the seller of immoveable property 

liabilities df , , , . . 

buyer and respectively are subject to the liabilities, and 

seller. have the rights, mentioned in the rules next 

following, or such of them as are applicable to the 

property sold 

Cl) The seller is bound: — 

{a) to disclose to the buyer any material defect 
in the property (l) or m the seller’s title 
thereto (1) of which the seller is, and the 
buyer is not, aware, and which the buyer 
could not with ordinary care discover ; 

(b) to produce to the buyer on his request for 
examination all documents of title relating to 
the property which are m the seller’s poss- 
ession or power , 

(c) to answer to the best of his information all 
relevant questions put to him by the buyer 
in respect to the property or the title thereto ; 
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{^<£) on payment or tentier of the amount due in 
respect of the price, to execute a proper convey- 
ance of the property when the buyer tenders 
it to him for execution at a proper time and 
place ; 

(e) between the date of the contract of sale and 
the delivery of the property, to take as much 
care of the property and all documents of 
title relating thereto which are in his possession 
as an owner of ordinary prudence would take 
of such property and documents , 

(/) to give, on being so required, the buyer, or 
such person as he directs, such possession of 
the property as its nature admits , 

(^) to pay all public charges and rent accrued 
due in respect of the property up to the date 
of the sale, the interest on all incumbrances 
on such property due on such date, and, except 
where the property is sold subject to incum- 
'brances, to discharge all incumbrances on the 
property then existing. 

(2) The seller shall be deemed to contract with the 
buyer that the interest which the seller professes to 
transfer to the buyer subsists and that he has power to 
transfer the same 

Provided that, where the sale is made by a person 
in a fiduciary character, he shall be deemed to contract 
with the buyer that the seller has done no act whereby 
the property is incumbered or whereby be is hindered 
from transferring it. 

The benefit of the contract mentioned in this rule 
shall be annexed to, and shall go with, the interest of 
the transferee as such, and may be enforced by every 
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person in whom that interest is for the whole or any 
part thereof from time to time vested. 

(3) Where the whole of the purchase money has 
been paid to the seller, he is also bound to deliver to 
the buyer all documents of title relating to the property 
which are in the seller’s possession or power 

Provided that, (a) w'here the seller retains any part 
of the property comprised in such documents, he is 
entitled to retain them all, and {.b) where the whole ot 
such property is sold to different buyers, the buyer ot 
the lot of greatest value is entitled to such documents 
}3ut in case (a) the seller, and m case ib) the buyer ot 
the lot of greatest value, is bound, upon every reasonable 
request by the buyer, or by any of the other buyers, 
as the case may be, and at the cost of the person 
making the request, to produce the said documents and 
furnish such true copies thereof or extracts therefrom as 
he may reqvure , and m the meantime, the seller, or the 
buyer of the lot of greatest value, as the case may be, 
shall keep the said documeirfs safe, uncancelled and un- 
defaced, unless prevented from so doing by fire or other 
1 ne VI table accident > 

(4) The seUev is entitled : — 

ta) to the rents and profits of the property till 
the ownership thereof passes to the buyer , 

(b) where the ownership of the property has passed 
to the buyer before payment of the whole ol 
the purchase -money, to a charge upon the pro- 
perty in the hands of the buyer, U) any trans- 
feree without consideration or any transferee 
with notice ot the non-payment (.1) for the 
amount of the purchase money, or. any part 
thereof remaining unpaid* and for interests on 
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buch amount or part (l) from the date on 
which possession has been delivered. (1) 

(5) The buyer is bound ; — 

{a) to disclose to the seller any fact as to the 
nature or extent of the seller’s interest in the 
property of which the buyer is aware, but of 
which he has reason to believe that the 
seller is not aware, and which materially in- 
creases the value of such interest, 

(6) to pay or tender, at the time and place of 
completing the sale, the purchase— money to 
the seller or such person as he directs 
provided that, where the property is sold free 
from incumbrances, the buyer may retain out 
of the purchase-money the amount of any 
incumbrances on the property existing at the 
date of the sale, and shall pay the amount 
so retained to the persons entitled thereto ; 

ic) where the ownership of the property has pa- 
ssed to the buyer, to bear any loss arising 
from the destruction, injury or decrease in 'value 
of the property not caused by the seller, 

(ti) where the ownership of the property has 
passed to the buyer, as between himself and 
the seller, to pay all public charges and rent 
which niay become payable in respect of the 
property, the principal moneys due on any 
incumbrances subject to which the property is 
sold, and the interest thereon afterwards acc- 
ruing due. 

t6j The buyer is entitled : — 

ia) Where the ownership of the property has 
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passed to him, to the benefit of any impro- 
vement in, or increase in value of, the pro- 
perty, and to the rents and profits thereof , 


(jb) unless he has improperly declined to accept 
delivery of the property, to a charge on the 
property, as against the seller and all persons 
claiming under him, (1) to the extent of the 
seller’s interest in the property, for the amount 
of any purchase-money properly paid by the 
buyer in anticipation of the delivery and for 
interest on such amount ; and, when he properly 
declines to accept the delivery, also for the 
earnest ( if any ) and for the costs ( if any ) 
awarded to him of a suit to compel specific 
performance of the contract or to obtain a 
decree for its rescission* 


An omission to make such disclosures as are men- 
tioned in this section, paragraph (l), clause {a), and 
paragraph (5), clause (a), is fraudulent* 


56. If the owner of two or more properties mort- 

person and then sells 
purchaser more of the properties to another 

person, the buyer is, in the absence of a contract to the 
contrary, entitled to have the mortgage-debt satisfied out 
of the property or properties not sold to him, so far as 
the same will extend, but not so as to prejudice the 
rights of the mortgagee or persons claiming under him 
or of any other person who has for consideration acqu- 
ired an interest in any of the properties. 
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Dichftrge of Incvnibrances os Sale. 


67. (a) Where immovea.^e property subject to any 

Provision by incumbrance, whether immediately payable or 

Court for m- ^ u v i. 

cumbrance & ^^ot, is sold by the Court or in execution of 

Sere^^ a decree, or out of Court, the Court may, 

if it thinks fit, on the application of any 

party to the sale, direct or allow payment into Court 


(1) in case of an annual or monthly sum charged 
on the properly, or of a capital surp charged 
on a determinable interest m the property,- of 
such amount as, when invested in securities of 
the Government of India, the Court considers 
will be sufficient, by means of the interest there- 
of, to keep down or otherwise pro-vide for that 
* charge, and 

(2) in any other case of a capital sum charged on 
the property-of the amount sufficient to meet the 
incumbrance and any interest due thereon 

But in either case there shall also be paid into Court 
such additional amount as the Court considers will be 
sufficient to meet the contingency of turtber costs, expe- 
nses and interest, and any other contingency except 
depreciation of investments, not exceeding one-tenth part 
of the original amount to be paid in, unless the Court 
for special reasons (which it shall record) thinks fit to 
require a larger additional amounts 

(b) Thereupon the Court may, if it thinks fit, and 
after notice to the incumbrancer, unless the Court, for 
reasons to be recorded m writing, thinks fit to dispence 
with such notice, declare the property to be freed from 
the incumbrance, and make any order for conveyance, 
or \esting order, proper for giving effect to the sale, and 
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give directions fear the retention and investment of the 
money in Court. 

(c) After notice served on the persons interested in 
or entitled to the money or fund in Courts the Court 
may direct payment or transfer thereof to the persons 
entitled to receive or give a discharge for the same, and 
generally may give directions respecting the application 
or distribution of the capital or income thereof. 

id) An appeal shall he from any declaration, order 
cr direction under this section as if the same were a decree. 

{e) In this section Court” means (1) a High Court 
in the exercise of its ordinary or extraordinary original 
civil jurisdiction, (2) the Court of a District Judge within 
the local limits of whose jurisdiction the property or 
any part thereof is situate, (3) any other Court which 
the Local Government may, from time to time, by 
notification m the ofiicial Gasjette, declare to be competent 
to exercise the jurisdiction conferred by this section. 

CHAPTER IV. 


Of Mortgages of Imqsoveable froperty and Charges. 

58. (a) A BMrt^age is the transfer of an interest 
“Mortgage,” jq specific immoveable property for the our- 
"mortgagee,” Pose of securing the payment of money ad- 
"mortg^e- vanced or to be advanced by way of loan, 
“mortgage- an existing or future debt, or the performance 
deed” defind. q £ gn engagement which may give rise to a 
pecuniary liability. 


The transferor is called a mortgagor, the transferee 
a mortgagee; the principal money and interest of which 
payment is secured for the time being are called the 
mortgage-money, and the instrument ( if any ) by which 
the transfer is effected is called a. mortgage-deed. 
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■(&)' Where, without delivenng possession of the mort- 

Simple • gaged property, the mortgagor binds himself 
mortgage* 

personally to pay the mortgage-money, and 
agrees, expressly or impliedly, that, m the event of his 
failing to pay according to his contract, the mortgagee 
shall have a right to cause the mortgaged property to 
be ‘Sold and the proceeds of sale to be applied, so far 
as may be necessary, in payment of the mortgage-money, 
the transaction is called a simple mortgage and the 
mortgagee a simple mortgagee. 

(c) Where the mortgagor ostensibly sells the mort- 

Mortgage by gaged property — 

conditional 

sale. 

on condition that on default of payment of the 
mortgage-money on a certain date the sale shall become 
absolute, or 

on condition that no such payment being made the 
sale shall become void, or 

on condition that on such payment being made the 
buyer shall transfer the property to the seller, 

the transaction is called a mortgage by eonditioiial 
sale and the mortgagee a mortgagee by conditional sale. 

Provided that no such transaction shall be deemed 
to be a mortgage, unless the condition is embodied m 
the document which effects or purports to effect the sale ; 

( d) Where the mortgagor delivers possession or expre- 
Usufrqctttary ssly or by implication binds himself to deliver 
mortgage possession of the mortgaged property to the 

mortgagee, and authoriises him to retain such possession 
until payment of the mortgage-money, and to receive the 
rents and profits accruing from the property or any part 
of •"Uch rents and profits and to appropriate the same in 



S. 59] 


38 


heu of interest, or in payment of the mortgage-money, or 
partly m heu of interest or partly m payment of the 
mortgage""money, the transaction is called an usufructuary 
mortgage and the mortgagee an usufructuary mortgagee, 

(e) Where the mortgagor binds himself to repay the 
English mortgage-money on a certain date, and trans- 
mortgage. mortgaged property absolutely to the 

mortgagee, but subject to a proviso that he will re- 
transfer it to the mortgagor upon payment of the 
mortgage-money as agreed, the transaction is called an 

EugUsh mortgage^ 

(/) Where a person in any of the following towns, 
Mortgage by namely, the towns of Calcutta, Madras, Bombay, 
bti^deeds. Karachi, Rangoon, Moulmein, Bassein and 
Akyab, and in any other town which the Governor 
General in Council may, by notification in the Gazette 
of India, specify m this behalf, delivers to a creditor 
or his agent documents of title to immoveable property, 
with intent to create a secunty thereon, the transaction 
IS called a mortgage by deposit of title-deeds. 

(g) A mortgage which is not a simple mortgage, a 

Anomalous mortgage by conditional sale, an usufructuary 
mortgs^e — , , 

mortgage, an English mortgage or a mortgage 

by deposit of title-deeds within the meaning of this 

section IS called an anomalous mortgage. 

59. Where the principal money secured is one hundred 
upwards, a mortgage other than a 
Msurancef ^ mortgage by deposit of title-deeds can be 
effected only by a registered instrument signed by the 
mortgagor and attested by- at least two witnesses. 

Where the principal money secured is less than one 
hundred rupees, a mortgage may be effected eitbw by a 
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registered instrument signed and attested as aforesaid, or 
( except in the case of a simple mortgage ) by delivery 
of the property* 

59 A.. Unless otherwise expressly provided reference 

Keferences to m this Chapter to mortgagors and mortgagees 

mortgagors ,7 .. 

and mortga- snail be deemed to include references to persons 

gees to mclu- deriving title from them respectively, 
de persons de- t' j 

ruling title 
from them 

Rights and Liabilities of Mortgagor. 

So. At any time after the principal money hab be- 
Right of mo- come due the mortgagor has a right on pav- 
ledeem inent or tender, at a proper time and place 

of the mortgage-money to recquire the mortgagee (<!■) to 
deliver to the mortgagor the mortgage-deed and all docu- 
ments relating to the mortgaged property which are m 
the po«isession or power of the mortgagee (6) where the 
mortgagee is in possession of the mortgaged property, 
to deliver possession thereof to the mortgagor, and (v) 
at the cost of the mortgagor either to re-transfer the 
mortgaged I property to him or to such third person as. 
he may direct, or to execute and ( where the mortgage 
has been effected by a registered instrument ) to have 
registered an acknowledgment in writing that any mght 
in derogation of his interest transferred to the injostgagee 
has been extinguished , 

Provided that the right conferred by this section has 
not been extinguished by act of the partiiES. »r. decree oh 
a Court. 

The right conferred by this section is called a pighf 
to rdeem and a suit to enforce it la. eallad a suit for 
redemption. 
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Nothing in this section shall be deemed to render 
invalid any provision to the effect that, if the time 
h^d lor payment of the principal money has been 
allowed to pass or no such time has b&n fixed, the 
mortgagee shall be entitled to reasonable notice before 
payment or tender of such money 

Nothing in this section shall entitle a person intere'- 
l^cdemption t,ted in a share only of the mortgaged property 
uio^gagt^'^ redeem his own share only, on payment 
property ^ proportionate part of the amount rema- 

ining due on the mortgage, except only where a mortgagee, 
or, if there are more mortgagees than one, all such 
mortgagees, has or have acquired, in \vbole or in pari, 
the share of a mortgagor 

80 A. (/) Where a mortgagor is entitled to rede- 
Obljgation to niptxon, then, on the fiillilinent ot am 
third partv conditions on the fulfilment of which he would 
”^tr!msfere entitled to require a re-transier, he nia\ 
iicc to mort- require the mortgagee, instead of re trausierruu' 
gagor the property, to assign the mortgage-debt and 

transier the mortgaged property to such third person as 
the mortgagor may direct ; and the mortgagee shall be 
bound to assign and transfer according^". 

CJ) The rights conferred by this section belong to 
and may be enforced by the mortgagor or by am 
encumbrancer notwithstanding an intermediate encumbrance, 
but the requisition of any encumbrancer shall prevail ovei 
a requisition of the mortgagor and, as betw’een encum 
braiicers, the requisition of a prior encumbrancer shall 
ijrevail o\er that of a subsequent encumbrancer. 

CJ) The provisions of this section do not appiv ni 
the case of a mortgagee who is or has been m possession. 
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60 Bt A mortgagor, a& long as his right ot rede- 

Right to in- naption subsists, shall be entitled at all reaso- 
bpection and , , , , , 

inoduction of ^SLDle times, at his request and at ms otMi 

documents cost, and on payment ot the mortgagee s costs 
and expenses in this behalt, to inspect and make copies 
or abstracts ot, or extracts from, documents ot title relating 
to the mortgaged property which are in the custody or 
power of the mortgagee. 

61* A mortgagor who has executed two or more 

Right to red- jnortgages in la\our ot the same mortgagee 
eeiu separate- , i , 

K or simulta- 5>hau, m the absence ot a contract to the 

iicoubb contrary, when the principal money ot any tuo 

or more ot the mortgages has become due, be entitled 

to redeem any one such mortgage separate^', or an^ 

two or more ot such mortgages together 

62. In the case ot a usutructuar\ mortgage, the 

Right of ubuf- mortgagor has a right to reco\ er possession 

tg<igortorcco- property together with the mortgage-deed 

\er possess- all documents relating to the mortgaged 
ion 

property which are in the possession or power 
ot the mortgagee, ~ 

(aj where the mortgagee is uuthonaed to pa3 
liimselt the mortgage-money from the rents 
and prohts ot the property, — when sucli 
money is paid , 

(b) wdiere the mortgagee is authorised to pa\ linii- 
self from such rents and profits or any part 
thereof a part only ot the niortgage-mone\ 
W'hen the term, if an>, prescribed lor the 
Ijayment of the mortgage ‘money has expired 
and the mortgagor pays or tenders to the 
mortgagee the mortgage-money or the 
balance thereol or deposits it m Court as 
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hereinafter provided 

63. Where mortgaged property in possession of the 
Accession to mortgagee has, during the continuance of the 
^roper^*^ mortgage, received any accession, the mortgagor, 
upon redemption, shall, in the absence of a contract to 
the contrary, be entitled as against the mortgagee to 
such accession 

Where such accession has been acquired at the expense 
Accession dc- of the mortgagee, and is capable of separate 
Se^onrans-^ possession or enjoyment without detriment to 
ferred owner- the principal property, the mortgagor desiring 
to take the accession must pay to the mort- 
gagee the eNipense of acquiring it li such separate poss- 
ession or enjoyment is not possible, the accession must 
be delivered with the property, the mortgagor being liable, 
in the case of an acquisition necessary to preserve the 
property from destruction, forfeiture or sale, or made with 
his assent, to pay the proper cost thereof, as an addition 
to the principal money, with interest at the same rate 
as IS payable on the principal, or, where no such rate 
lb fixed, at the rate of nine per cent per annum. 

Ifi the case last mentioned the profits, if any, arising 
from the accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accest- 
ion has been acquired at the expense of the mortgagee, 
the profits, if any, arising from the accession shall, m 
the absence of a contract to the contrary, be set ofi 
against interest, if any, payable on the money so expended* 

63A. (/) Where mortgaged property in possession ot 
mortgagee has during the continuance ot 
mortsragecl l^be mortgage, been improved, the mortgagor, 
property. redemption, shall, in the absence of a 

contract to the contrary, be entitled to the improvement ; 
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and the mortgagor shall not, save only4n cases provided 
for in sub-section (2), be liable to pay the cost thereof. 

(2) Where any such improvement was effected at 
the cost of the mortgagee and was necessary to preserve 
the property from destruction or deterioration or was 
necessary to prevent the security from becoming insuffi- 
cient, or was made in compliance with the lawful order 
of any public servant or public authority, the mortgagor 
shall, in the absence of a contract to the contrary, be 
liable to pay the proper cost thereof as an addition to 
the principal money with interest at the same rate as 
IS payable on the principal, or, where no such rate is 
fixed, at the rate of nine per cent, per annum, and the 
profits, if any, accruing by reason of the improvement 
shall be credited to the mortgagor* 

64 . Where the mortgaged property is a lease and 
Renewal of the mortgagee obtains a renewal of the lease, 
* tb® mortgagor, upon redemption, shall, in the 
absence o£ a contract by him to the contrary, have the 
benefit of the new lease. 


6S. In the absence 
Imph^con- the mortgagor 

with the mortgagee : — 


of a contract to the contrary, 
shall be deemed to contract 


(a) that the interest which the mortgagor professes 
to transfer to the mortgagee subsists, and that 
the mortgagor has power to transfer the same ; 


ib) that the mortgagor will defend, or, if the mort- 
gagee be in possession of the mortgaged pro- 
perty, enable him to defend, the mortgagor’s 
title thereto , 

Cc) that the mortgagor will, so long as the mort- 
gagee IS not in possession of the mortgaged 
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property, pay all public charges accruing due 
in respect of the property ; 

id) and, where the mortgaged property is a lease 
that the rent payable under the lease, the condi- 
tions contained therein, and the contracts bind- 
ing on the lessee have been paid, performed 
and observed down to the commencement of 
the mortgage, and that the mortgagor will, so 
long as the security exists and the mortgagee 
IS not m possession of the mortgaged properly, 
pay the rent reserved by the lease, or, if the 
lease be renewed, the renewed lease, perform 
the conditions contained therein and observe 
the contracts binding on the lessee, and ind - 
emnify the mortgagee against all claims sus- 
tained by reason of the non-payment of the 
said rent or the non-performance or non-observance 
of the said conditions and contracts , 

U) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor 
will pay the interest from time to time acc- 
ruing due on each prior incumbrance as and 
when it becomes due, and will at the proper 
time discharge the principal money due on such 
prior incumbrance. 

The benefit of the contracts mentioned in this sect- 
ion shall be annexed to and shall go with the interest 
of the mortgagee as such, and may be enforced by every 
person m whom that interest is for the whole or any 
part thereof from time to time vested. 
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6fi A« (/) Subject to the provisions of §ub-scction 
a mortgagor, while lawfully in possession 
lease of the mortgaged property, shall have power 

to make leases thereof which shall be binding on the 
mortgagee. 

(2) (a) Every such lease shall be such as would be 
made m the ordinary course of management of the property 
concerned, and in accordance v;ith any local law, custom 
or usage. 

(6) Every such lease shall reserve the best retit 
that can reasonably be obtained, and no premium shall 
be paid or promised and no rent shall be payable in 
advance. 

(c) No such lease shall contain a covenant for 

renewal. 

(d!') Every such lease shall take effect from a 
date not later than six months from the date on which 
it IS made. 

(e) In the case of a lease of buildings, whether 
leased with or without the land on which they stand, 
the duration of the lease shall in no case exceed three 
years, and the lease shall contain a covenant for payment 
of the rent and a condition of re-entry on the rent not 
being paid within a time therein specified. 

(j) The provisions of sub-section (/) apply only if 
and as far as a contrary intention is not expressed in 
the mortgage-deed ; and the provisions of sub-section (2) 
may be varied or extended by the mortgage-deed and, 
as so varied and extended, shall, as far as may be, operate 
in like manner and with all like incidents, effects and 
consequences, as if such variations or extensions were 
contained in that sub-section. 
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66. A mortgagor m possession of the mortgaged 
Waste by property is not liable to the mortgagee for 
poss^^on^^ allowing the property to deteriorate, but be 
must not commit any act which is destructive or per- 
manently injurious thereto, if the security is insufficient 
or will be rendered insufficient by such act. 

Explanation — A security is insufficient within the 
meaning of this section unless the value of the mort- 
gaged property exceeds by one-third, or, if consisting of 
buildings, exceeds by one half, the amount lor the time 
being due on the mortgage. 

Rights and Liabilities of Mortgagee. 

67. In the absence of a contract to the contrary,* 

Right to the mortgagee has at any time after the 

foreclosure or ^ i_ -i j ^ i ^ 

mortgage-money has become due to him, and 

before a decree has been made for the redemption ot 

the mortgaged property or the mortgage-money has been 

paid or deposited as hereinafter provided, a right to obtain 

from the Court a decree that the mortgagor shall be 

absolutely debarred of his right to redeem the properl\ , 

or a decree that the property be sold 

A suit to obtain a decree that a mortgagor shall 
be absolutely debarred of his right to redeem the mort- 
gaged properly is called a suit for foreolosure. 

Nothing m this section shall be deemed — 

U/) to authorize any mortgagee, other than a mort- 
gagee by conditional sale or a mortgagee under 
an anomalous mortgage by the terms of which 
he IS entitled to foreclose, to institute a suit 
for foreclosure, or an usufructuary mortgagee as 
such or a mortgagee by conditional sale as such 
to institute a suit for sale , or 
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(b) to authorize a mortgagor who holds the mort- 
gagee’s nghts as his trustee or legal representative, 
and who may sue for a sale of the property, 
to institute a suit for foreclosure, or 

(c) to authorize the mortgagee of a railway, canal 
or other work in the maintenance of which the 
public are interested, to institute a suit for fore- 
closure or sale; or 

id) to authorize a person interested in part only of 
the mortgage-money to institute a suit relating 
only to a corresponding part of the mortgaged 
property, unless the mortgagees have, with the 
consent of the mortgagor, se\ ered their interests 
under the mortgage. 


67 A mortgagee who holds two or more mort- 


Mortgg^e 
when bound to 
bring one suh 
on several 
mortgages 


gages executed by the same mortgagor in 
respect of each of which he has a right to 
obtain the same kind of decree under section 
67, and who sues to , obtain such decree on 


any one of the mortgages, shall, in the absence of a 
contract to the contrary, be bound to sue on all the 
mortgages in respect of which the mortgage-money has 
become due^ 


(?) The , mortgagee has a vi&xi to s«ie for the 
Kighttosue m the following cases and 

no others, namely — 

(oj) where the mortgagor binds himself to repay the 


same ; 


(6) where, by any cause other than the wrongful 
act or default of the mortgagor or mortgagee, 
the mortgaged property is wholly or partially 
destroyed or the security is rendered insufficient 
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Within the meaning of section 66, and the mort- 
gagee has given the mortgagor a reasonable 
opportunity of providing further secunty enough 
to render the whole security sufficient, and the 
mortgagor has failed to do so ; 

(c) where the mortgagee is deprived of the whole 
or part of his secunty by or in consequence of 
the wrongful act or default of the mortgagor , 

{d) where, the mortgagee being entitled to possession 
of the mortgaged property, the mortgagor fails 
to deliver the same to him, or to secure the 
possession thereof to him without disturbance by 
the mortgagor or any person claiming under a 
title superior to that of the mortgagor ; 

Provided that, in the case referred to in clause (a\ 
a transferee from the mortgagor or from his legal repres- 
entative shall not be liable to be sued for the mort- 
gage-money. 

(2) Where a suit is brought under clause ( a) or 
clause (b) of sub-section ( 7), the Court may, at its 
discretion, stay the suit and all proceedings therein, not- 
withstanding any contract to the contrary, until the 
mortgagee has exhausted all his available remedies against 
the mortgaged property or what remains of it, unless 
the mortgagee abandons his secunty and, if necessary, 
re-lraiisfers the mortgaged property. 

69 . (7) Notwithstanding anything contained in the 
I*ow€r of Trustees' and Mortgagees' Powers Act, ISfob, 

‘sale when ^ ’ 

^ mortgagee or, any person acting on his 

behalf, shall, subject to the provisions of this section 

have power to sell or concur in selling the mortgaged 

property, or any part thereof, m default of payment of 
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the mortgage-money, 'without the mtenention of the Court, 
in the following cases and in no others, namely , — 

{a) where the mortgage is an English mortgage, 
and neither the mortgagor nor the mortgagee is 
a Hindu, Muhammadan or Buddhist or a member 
of any other race, sect, tribe or class from time 
to time specified in this behalf by the Local 
Government with the previous sanction of the 
Go\ernor General in Council, in the local 
official 

{h) where a pov»er ot sale without the intervention 
of the Court is expressly conferred on the 

mortgagee by the mortgage-deed and the mort- 
gagee IS the becretary ot State lor India 
m Council , 

(c) where a pow'er of sale without the intervention 
of the Court is expressly conferred on the 

mortgagee by the mortgage-deed and the mort- 
gaged property or any part thereof was, on the 
date of the execution of the mortgage-deed, 
situate within the towns of Calcutta, Madras, 
Bombay, Karachi, Rangoon, Moulmein, Bassein, 
Akyab or in any other town or area which the 
Governor Gen^^ m Council may, by notification 
in the Gazette of India, specify in this behalf. 

(.j) no such power shall be exercised unless and until- 

{a) notice m writing requiring payment of the 
principal money has been served on the mortgagor, 
or on one of several mortgagors, and default 
has been made in payment of the principal money, 
or of part thereof, for three months after such 
service , or 
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(d) some interest under the mortgage amounting at 
least to five hundred rupees is m arrear and 
unpaid for three months after becoming due 

{S') When a sale has been made m professed exercise 
ot such a power, the title of the purchaser shall not be 
impeachable on the ground that no case had arisen to 
authorize the sale, or that due notice was not gi-ven, cr 
that the power \vas otherwise improperly or irregularly 
exercised , but any person damnified by an unauthorized 
or improper or irregular exercise ot the power shall have 
his remedy m damages against the person exercising 
the power 

(,4) The money which is received by the mortgagee, 
arising from the sale, alter discharge of prior incumbrances, 
it any, to which the sale is not made subject, or alter 
payment into Court under section 57 ot a sum to meet 
any pnor incumbrance, shall, in the absence of a contract 
to the contrary, be held by him in trust to be applied 
by him, first, in payment of all costs, charges and 
expenses properly incurred by him as incident to the 
sale or any attempted sale , and, secondly, in discharge 
of the mortgage-money and costs or other money, if ain , 
due under the mortgage , and the residue of the mone^ 
so receiced shall be paid to the person entitled to the 
mortgaged propert\, or authorised to give receipts ior the 
proceeds ot the sale thereof. 

(Jl Nothing in this section or m section 69 A applies 
to powers conferred before the first da> ot July, 

69 A, A mortgagee haMng the right to exercise 
Appointmtnt ^ power ot sale under section 69 shall, subject 
to the provisions of sub-section (2\ be entitled 
to appoint, by writing signed by him or on his behalf, a 
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rec6iyer of the mcome ot the mortgaged property or 
any part thereof 

(2) Any perbon Tvho has been named in the 
mortgage-deed and is willing and able to act as receiver 
may be appointed by the mortgagee. 

If no person has been so named, or it all persons 
named are unable or umvilling to act, or are dead, the 
mortgagee may appoint any person to whose appointment 
the mortgagor agrees , tailing such agreement, the mort- 
gagee shall be entitled to apply to the Court tor the 
appointment ot a receiver, and any person appointed b^ 
the Court shall be deemed to ha\ e been duly appointed 
by the mortgagee 

A receiver ma\ at anv time be removed bv writing 
signed by or on behait ot the mortgagee and the mort- 
gagor, or by the Court on application made by either 
party and on due cause shown 

A vacancy in the oftice of receuer may be tilled in 
accordance with the proMsions ot this sub-section. 

[3) A receiver appointed under the powers conterred 
bv tins section shall be deemed to be the agent of the 
mortgagor ; and the mortgagor shall be solely responsible 
lor the receiver's acts of defaults, unless the mortgage 
deed otherwise provides or unless such acts or detaults 
are due to the improper intervention ot the mortgagee. 

(71 The recener shall have power to demand and 
recover all the income of which he is appointed receiver, 
by suit, execution or otherwise, in the name either of the 
mortgagor or ot the mortgagee to the lull extent of the 
interest which the mortgagor could dispc>se ot, and to 
give valid receipts accordingly for the same, and to exercise 
any powers which mav have been delegated to him b\ 
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the mortgagee m accordance s\ith the proMbionb ol 
this section 

(J) A person pacing money to the receivei shall 
not be concerned to inquire it the appointment ol the 
receuer was \alid or not 

(6) The recener shall be entitled to retain out ot 
any money receded by him, for hib remuneration, and in 
salistaction of all costs, charges and expenses incurred by 
him as receiver, a commission at such rate not exceeding 
h\ e per cent, on the gross amount ot ail mone> recen ed 
as IS specified in his appointment, and, it no rate is so 
specified, then at the rate of fi\e percent on that gross 
amount, or at such other rate as the Court thinks ht 
to allow, on application made b> him lor that purpose 

1.7) The recener shall, it so directed in writing b\ 
the mortgagee, insure to the extent, if any, to which the 
mortgagee might have insured, and keep msured against 
loss or damage by fire, out of the money recen ed h\ 
him, the mortgaged property or any part theieoi being 
ot an insurable nature. 

bubject to the provisions of this as to 

the application ot insurance money, the receiver bhall 
apply all money received by him as follows, namely - - 

t/) in discharge of all rents, taxes, land revenue, 
rates and outgoings whatever afiecting the mortgaged 
propertv 

(.//) in keeping down ail annual ^uins t'r othei 
pavments, and the interest on all pnncipal sums, haviiiK 
pnoritv to the mortgage in right whereoi he is receiver . 

in pavment of Ins conimiosion, and of the 
premiums on lire, life or other insurances, it any, properiv 
pavable under tie mertga:.e deed ot under this Act, and 
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the cost of executing necessary or proper repairs directed 
I'n writing by the mortgagee ; 

{tv) in payment of the interest falling due under 
the mortgage , 

(v) in or towards discharge of the principal money, 
if so directed in writing by the mortgagee ; 
and shall pay the residue, if any, of the money recei\ed 
by him to the person who, but for the possession of 
the receiver, would ha\e been entitled to receive the 
income of which he is appointed receiver, or who is 
otherwise entitled to the mortgaged property. 

(9) The provisions of sub-section (l) apply only if 
and as far as a contrary intention is not expressed in 
the mortgage deed , and the pro\ isions of sub-sections (3 ) 
to (8) inclusive may be varied or extended by the mort- 
gage-deed, and, as so varied or extended, shall, as far 
as may be, operate m like manner and with all the 
like incidents, effects and consequences, as if such variations 
or extensions were contained m the s'lid sub-sections* 

ifO) Application may be made, without the institution 
of a suit, to the Court for its opinion, advice or direction 
on any present question respecting the management or 
administration of the mortgaged property, other than 
questions of difficulty or importance not proper in the 
opinion of the Court for summary disposal A copy of 
such application shall be served upon, and the hearing 
thereof may be attended by, such of the persons interested 
in the application as the Court may Ihmk fit 

The cost of e\ ery application under this sub-section 
shall be in the discretion of the Court, 

{17) In this section, the Court” means the Court 
which would ha\e jurisdiction in a suit to enforce the 
mortgage. 
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70. If, after the date of a mortgage, any accei&ion 
Accession to jt, made to the mortgaged property, the mort- 
gagee, m the absence of a contract to the 


contrary, shall, for the purposes of the 
entitled to such accession. 

lllui>haiioiii> 


faecuntv, be 


^a) A. mortgages to B a certain field bordering on a river 
The field is increased by alluvion For the purposes of his security, 
B IS entitled to the increase 

(b) A mortgages a certain plot of building land to B and 
afterwards erects a house on the plot I’ or the purposes of his 
security B is entitled to the house as well as the plot 


71-. When the mortgaged property is a lease and 
Renewal of the mortgagor obtains a renewal of the lease, 
mortgagee, m the absence of a contract 
to the contrary, shall, for the purposes ot the security', 
be entitled to the new lease. 


72. A mortgagee may spend such monev as js 

Righu of necessary — 

mortgagee in 
pofaeaaion. 

(b) lor the preservation ut the mortgaged properly 
from destruction, lorlexture or sale ; 

(c) for supporting the mortgagor’s title to the 
property , 

(iP lor making his own title thereto good against 
the mortgagor , and, 

(tj when the mortgaged property is a renewable 
leasehold, tor the renewal of the lease , 
and may, in the abt.ence ol a contract to the contrary, 
add such money to the principal money, at the rate ut 
interest payable on the principal, and, where no such 
rate is hxed, at the rate of nine per cent, aunuiii ; 
Provided that the expenditure of money b/ the mortgagee 
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under clause (6) or clause (c) shall not be deemed to 
be necessary unless the mortgagor has been called upon 
and has failed to take proper and timely steps to 
preserve the property or to support the title. 

Where the property is by its nature insarable, the 
mortgagee may also, in the absence of a contract to the 
contrary, insure and keep insured against loss or damage 
by fire the whole or any part of such property , and 
the premiums paid for any such insurance shall be added 
to the principal money with interest at the same rate 
as is payable on the principal money or, where no such 
rate is fixed, at the rale of nine per cent, per annum. 
But the amount of such insurance shall not exceed the 
amount specified in this behalf in the mortgage-deed or 
( if no such amount is therein specified ) two-thirds of 
the amount that would be required in case of total 
destruction to re-instate the property insured. 

Nothing in this section shall be deemed to authorize 
the mortgagee to insure when an insurance of the pro- 
perty IS kept up by or on behalf of the mortgagor to 
the amount in which the mortgagee is hereby authorised 
to insure. 

73* (7) Where the mortgaged property or any part 

Right to thereof or any interest therein is sold owing 
revenue^ sale failure to pay arrears of re\enue or other 
or compensa- charges of a public nature or rent due in 
ibUioiT respect of such property, and such failure did 
not arise from any default of the mortgagee, the mort- 
gagee shall be entitled to claim payment of the mort- 
gage-money, in whole or in part, out of any surplus of 
the sale proceeds remaining after payment of the arrears 
and of all charges and deductions directed by law. 
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(2) Where the mortgaged property or any part thereof 
or any interest therein js acquired under the Land Acquisition 
Act, 1894, or any other enactment for the time being in 
force providing for the compulsory acquisition of immove- 
able property, the mortgagee shall be entitled to claim 
payment of the mortgage-money, in whole or in part, 
out ot the amount due to the mortgagor as conipcn- 
sation. 

(J) buch claims shall pre\ail against all other claims 
e>i.cept those of prior encumbrancers, and may be enforced 
notwithstanding that the principal money on the mort- 
gage has not become duo. 

71 . Right of subsequent mortgagee to pay ofj prior 
mortgagee. Repealed by S. 39 of Act ?J) cf 1929. 

76 . Rights of mesne mortgagee against prior and sul- 
sequent mortgagees. Repealed by S. 39 of Act 20 of 1929. 

76 . When, during the continuance of the mortgage, 
mortgagee tabes possession of the mort- 
miioateai-' gaged property, . — 

ion. 

(<f) be must manage the property, as a person of 
ordinary prudence would manage it if n wcie 
his own , 

ip) he must use his best endeavours to collect the 
rents and prclits lliereof ; 

tc-j he must, lu the absence of a contract to the 
wntmrv, out of the income ol the property, pav 
the Government revenue, all other charges of a 
public nature and all rent accnimg due in res- 
pect thereof durmg such possession, and anv 
arrears ot rent m default of payment of whicii 
the property may be summarily sold 
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{d) he must, in the absence of a contract to the 
contrary, make such necessary repairs ot the 
property as he can pay for out of the rents and 
profits thereof after deducting from such rents 
and profits the payments mentioned in clause (c) 
and the interest on the principal money ; 

Cc) he must not commit any act which is destructi\e 
or permanently injurious to the propeity , 

(/ ) where he has insured the whple or any part ol 
the property against loss or damage by fire, he 
must, m case of such loss or damagd, apply 
any money which he actually receives under the 
policy or so much thereof as may be necessary, 
in re-instating the property, or, if the mortgagor 
so directs, in reduction or discharge of the 
mortgage-money ; 

(g) he must keep clear, full and accurate accounts 
of all sums received and spent by him as mort- 
gagee, and, at any time during the continuance 
of the mortgage, give the mortgagor, at his request 
and cost, true copies of such accounts and of 
the vouchers by which they are supported , 

f^Jt) his receipts from the mortgaged propertv, or, 
where such properly is personally occupied By him, 
a fair occupation rent in respect thereof, shall, 
after deducting the expenses properly incurred for 
tlie management of the property and the collection 
of rents and profits and the other expenses men- 
tioned in clauses CO and (cZ), and interest thereon, 
be debited against him in reduction of the amount 
( it any ) from time to time due to him on account 
ol interest and, so far as such receipts exceed 
any intcrebt due, in reduction or discharge of the 



S. 77] 


58 


mortgage-money , the surplus, if any, shall be 
paid to the mortgagor ; 

(0 when the mortgagor tenders, or deposits m manner 
hereinafter provided, the amount for the time being 
due on the mortgage, the mortgagee must, not- 
withstanding the provisions m the other clauses 
of this section, account for his receipts from the 
mortgaged property from the date of the tender 
or from the earliest time when he could take 
such amount out of Court, as the case may be 
and shall not be entitled to deduct any amount 
therefrom on account of any expenses incurred 
after such date or time in connectien with the 
mortgaged property. 

If* the mortgagee fail to perform any of the duties 

Loss occasio- imposed upon him by this section, he may* 
ned by his , , . , ^ ^ 

default when accounts are taken m pursuance of a 

decree made under this Chapter, be debited with the loss, 

if any, occasioned by such failure, 

77 . Nothing m ‘section 76, clauses {b), (d), (g; and 

heu*^^of^ Wf applies to cases where there is a contract 
interest between the mortgagee and the mortgagor 

that the receipts from the mortgaged property shall, so 
long as the mortgagee is in possession of the property, 
be taken m lieu of interest on the principal money, or 
in lieu of such interest and defined portions of the 
principal. 

Priority* 

78 . Where, through the fraud, misrepresentation or 

neglect of a prior mortgagee, another 
mortgagee person has been induced to advance money 
on the security of the mortgaged property, the prior 
mortgagee shall be postponed to the subsequent mortgagee. 
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79. If a mortgage made to secure future advances. 

Mortgage to the performance of an engagement or the 

secure uncer- , , - , 

tarn amount baJance of a running account, expresses the 

'When maxina- maximum to be secured thereby, a subsequent 

mortgage of the same property shall, if made 

with notice of the prior mortgage, be postponed to the 

prior mortgage in respect of all advances or debits not 

exceeding the maximum, though made or allowed with 

notice of the subsequent mortgage. 

llhistiatwn 

A mortgages Sultanpur to his bankers, H iL Co , to secure the 
balance of his account with them to the extent of Ks 10 000 A 
then mortgages bultant-ur to C to secure Rs 10,000, C having notice 
of the mortgage to B Co , and C gives notice to B & Co , of the 
second mortgage. At the date of the second mortgage, the balance 
due to BA, Co , does not exceed Ks 5000, B Co , subsequentlv 
advance to A sums making the balance of the account against him 
exceed the sum of Ks, 10,000 B A: Co , are entitled, to (he extent 
of Ks 10,000, to priority over C 

80. Tacking ahoMied, B^epealed hy Act XX of 19Z9 

Marshallmg aad Contrilmtion. 

81. If the owner ot two or more properties jnortgages 
Maishalhng them to one person and then mortgages one 

bCCUtltlCS 

or more of the properties to another person, the subse- 
<iuent mortgagee is, in the absence of a contract^ to the 
contrary, entitled to have the prior mortgage-^debt satis- 
fied out ot the property or properties not mortgaged lo 
him, so far as the same will extend, but not so as to 
prejudice the rights ot the prior mortgagee or of any 
other person who has for consideration acquired an 
interest in any of the properties 
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82. Where property subject to a mortgage belongs 
Contribution to two or more persons having distinct and 
separate rights of ownership therein, the diff- 
erent shares in or parts of such property owned by such 
persons are, in the absence of a contract to the contrary, 
liable to contribute rateably to the debt secured by the 
mortgage, and, for the purpose of determining the rate 
at which each such share or part shall contribute, the 
\alue thereof shall be deemed to be its value at the 
date of the mortgage after deduction of the amount of 
any other mortgage or charge to which it may ha\e 
been subject on that date 


Where, of two properties belonging to the same 
owner, one is mortgaged to secure one debt and then 
both are mortgaged to secure another debt, and the 
former debt is paid out of the former property, each pro- 
perty IS, in the absence of a contract to the contrary, 
liable to contribute rateably to the latter debt after de- 
ducting the amount of the former debt from the \alue 
of the property out of which it has been paid. 

Nothing m this section applies to a property liable 
under section bl to the claim of the subsequent mortgagee 


Deposit in Court. 

83. At any time after the principal money pa>able in 

Power to de- respect of any mortgage has become clue and 
posit m Court , . 

money due on before a suit for redemption of the mortgaged 
mortgage proper y is barred, the mortgagor, or any other 
person entitled to institute such suit, may deposit, in anv 
Court in which he might ha\e instituted such suit, to 
the account of the mortgagee, the amount remaining due 
on the mortgage. 
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The Court shall thereupon cause written notice ut 

Right to mo- deposit to be served on the mortgagee, 

ney deposited t ^ ^ 

bv mortgagor ^he mortgagee may, on presenting a petition 

( \enfied in manner prescribed by law lor the verification 
ol plaints ) stating the amount then due on the mortgage^ 
and hib willingness to accept the money so deposited in 
lull discharge of such amount, and on depositing in the 
same Court the mortgage-deed and all documents in his 
possession or power relating to the mortgaged property 
apply for and receive the money, and the mortgage-deed 
and all such other documents so deposited shall be de- 
livered to the mortgagor or such other person as aforesaid 

^Vherc the mortgagee is in possession of the mort- 
gaged propert3% the Court shall, before pacing to him 
the amount so deposited, direct him to deliver possession 
thereof to the mortgagor and at the cost of the mort- 
gagor either to re-transfer the mortgaged property to the 
mortgagor or to such third person as the mortgagor may 
direct or to execute and ( where the mortgage has been 
effected by a registered instrument } have registered an 
acknowledgment in writing that any right in derogation 
of the mortgagor’s interest transferred to the mortgagee 
lias been extinquished 

84 . W hen the morlgagoi or such other person as 
Cesbation of aforesaid has tendered or deposited in Court 
niitrest under section 83 the amount remaining due 
-on the mortgage, interest on the principal money shall 
( case from the dale of the tender or in the case ot a 
deposit, where no previous tender ot such amount has 
l>een made as soon as the mortgagor or such other per- 
son as aforesaid has done all that has to be done by 
him to enable the mf rtgagee to take such amount out 
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ul Court, and the notice required by section 63 has been 
served an the mortgagee . 

Pro\ided that, where the mortgagor has deposited 
such amount without having made a previous tendei 
thereof and has subsequently withdrawn the same or any 
part thereof, interest on the principal money shall be 
payable from the date of such withdrawal 

Nothing in this section or in section 63 shall be 
deemed to deprue the mortgagee of his right to interest 
when there exists a contract that he shall be entitled 
to reasonable notice before payment or tender of the 
mortgage-money, and such notice has not been given bcfoic 
the making of the tender or deposit, as the case may be. 

Sluts Jor ForeclosurUy Sale or Redcmptiofu 

8S« \ Parties to suits }or foreclosure^ sale atid>edeut- 
pi ton ), Repealed by the Code of Civil Proccdiifc^ 1906 
C Au V of 1908 X S I5t> and Schedule V 

F o; eclos ii re and Sale. 

(.SGtoSO*). Repealed by the Code of Civil PiOLCdurc^ 
1908 ( Act V of J90S), S 750 and SUiediUc V 

Redemption 

91. Besides the mortgagor, any ut the iolluwnig 
IVrsox^b \vho persons may redeem, or institute a suit Jui 
Redemption redemption of the mortgaged property, nanicb : 

\^a) any person t other than the mortgagee of tlie 
interest sought to be redeemed ) who has un\ 
interest in, or charge upon, the property murtgaged 
or in or upon the right to redeem the same , 

ib) any surety fur the pay meal of the moit gage*- debt 
or any pait thereof , or 
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(c) any creditor ol the mortgagor who has in a suit 
for the administration ol his estate obtained a 
decree lor sale of the mortgaged property. 

92 . Any ol the persons referred to in section 91 
Subrogation. ( other than the mortgagor ) and any co- 
mortgagor shall, on redeeming property subject to the 
mortgage, have, so far as regards redemption, foreclosure 
or sale of such property, the same rights as the mort- 
gagee whose mortgage he redeems may have against the 
mortgagor or any other mortgagee 

The right conferred by this section is called thfi 
ri£ht of subrogation^ and a rerson acquiring the same 
IS said to be subrogated to the rights of the mortgagee 
whose mortgage he redeems 

A person who has advanced to a mortgagor monev 
with which the mortgage has been redeemed shall be sub- 
rogated to the rights of the mortgagee whose mortgage 
has been redeemed, it the mortgagor has by a registered 
instrument agreed that such persons shall be so subrogated 

Nothing in this section shall be deemed to confer 
a right of subrogation on any person unless the mort- 
*<uge m respect of which the right is claimed has been 
redeemed in lull. 

93 . No mortgagee paying off a prior mortgage, whether 
rrohibition with or without notice of an intermediate 
uf tacking j^jortgage, shall thereby acquire any priority m 
jrespect of his original security ; and, except m the case 
provided for by section 79, no mortgagee making a 
subsequent advance to the mortgagor, whether with or 
without notice of an intermediate mortgage, shall thereby 
acquire any priority in respect of his security for such 
subsequent ad\ ance 
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94. Wkere a property ib mortgaced tor euccessne 
Kights of debts to successive mortgagees, a mesne mort- 
gagee has the same rights against mortgagees 
posterior to himself as he has against the mortgagor. 


95. Where one of several mortgagors redeems the 
Kight of re- mortgaged property, he shall, in enforcing his 
nuw^^irto right of subrogation under section 92 against 
expenses his co— mortgagors, be entitled to add to the 
mortgage-money recoxerable from them such proportion 
ut the expenses properly incurred in such redemption as 
IS attributable to their share in the property. 


, 96. The provisions hereinbefore contained which applv 

Mortgage by to a simple mortgage shall, so far as may be, 
misdeeds apply fo a, mortgage by deposit of title-deeds 

97. ( Application of proceeds. ) H/epealed by the Code 
of Civil Proceduie, 7908 ( V of 1908 

Anomalotu Mortgage*. 

98. In the case ot an anomalous mortgage the' 

Kights^ Md^f rights and liabilities of the parties shall be 
p^iw toan- determined by their contract as evidenced lu 
umalcus the mortgage-deed, and, so far as such con- 
mortgageL extend, by local usage. 

99. ( Attachment of mortgttged property ) Repealed by 
the Code of Civil Ptocedure, 7908 {.Act V of 7908^, S, 
136 and Schedule I’. 

Charge*. 

too. Where immoxeable property of one person is 
Charges, by act of parties cr operation of law made 
'ecufity for the payment of money to another, and the 
transaction does not amount to a mortgage, the latter 
person is said to haie a clurpe on the propeitj , and 
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all the provisions hereinbetore contained ^vhich apply to 
a simple mortgage shall, so far as may be, apply to 
such charge. 

Nothing in this section applies to the charge of a 
trustee on the trust-property for expenses properly in- 
curred in the execution of his trust, and, save as other- 
^vise expressly provided by any law for the time being 
in force, no charge shall be enforced against any pro- 
perty ill the hands of a person to whom such property 
has been transferred for consideration and without notice 
of the charge 

101 * Any mortgagee of, or person having a charge 
No merger in upon, immoveable property, or any transferee 
quern enc^ mortgagee or charge-holder, may 

brance purchase or otherwise acquire the rights in 

the property of the mortgagor or owner, as the case mav 
be, without thereby causing the mortgage or charge to 
be merged as between himselt and any subsequent mort- 
gagee of, or person having a subsequent charge upon, 
the same property , and no such subsequent mortgagee 
or charge-holder shall be entitled to foreclose or sell 
such property without redeeming the prior mortgage or 
charge, or otherwise than subject therto, 

Nctiee aad Tender. 

102 . Where the perbon on or to whom any notice 
Service or qx tender is to be served or made under this 
Chapter does not rewde in the district in 
which the mortgaged property or some part thereof is 
situate, service or tender on or to an agent holding a 
general power-of-attorney from such person or otherwise 
dulv authorised to accept such sercice or tender shall 
be deemed suflicient. 
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Where no person or agent on whom such notice 
should be served can be lound or is known to the i>ersou 
required to serve the notice, the latter person may apply 
to any Court in which a suit might be brought ior 
redemption of the mortgaged property, and such Court 
shall direct in what manner such notice shall be ser\cd, 
and any notice served in compliance With such direction 
shall be deemed sufficient. 

Provided that, in the case of a notice required b> 
section 83, an the case ot a deposit, the application shalJ 
be made to the Court in which the deposit has been made. 

Where no person or agent to whom such tender 
should be made can be found or is known to the person 
desiring to make the tender, the latter person may de- 
posit in any Court in which a suit might be brought 
lor rederpption of the mortgaged property the amount 
sought to be tendered, and such deposit shall have the 
effect ot a tender ot such amount. 

103 . Where, under the provisions of this Chapter, 
Notice, etc, a notice is to be served on or by» or a 
sou mcomp^e- deposit made or accepted or taken 

tent to contr- out of Court by, any person incompetent to 
contract, such notice may be served on or bv', 
or tender or deposit made, accepted or taken, by the 
legal curator ot the property ot such person ; but where 
there is no such curator, and it is requisite or desirable 
ni the interests ot such person that a notice should be 
ser\ed or a tender or deposit made under the provisions 
ot this Chapter, application may be made to any Court 
in which a suit might be brought for the redemption ot 
the mortgage to appoint a guardian ud Idem for the 
purpose of serving or receiving service of such notice, 
or making or accepting su<h tender, or making or taking* 



G7 


[ S. 10« 


out ot Court such deposit, and for the performance of 
all coiasequential acts 'which could or ought to be done 
by such person if he were competent to contract ; and 
the provisions of Order XXXII in the First Schedule to 
the Code of Civil Procedure, 1908 shall, so far as may 
be, apply to such application and to the parties thereto 
and to the guardian appointed thereunder. 


104 . The High Coart may, from time to time, 

niakeVules rules consistent with this Act for carry- 

ing out, in itself and in the Courts of Cnil 
Judicature subject to its superintendence, the proMsions 
contained in this Chapter 


CHAPTER Y. 


Of Leases of Immoveable Property. 

103 . A lease of eable property is a transfer 

Lease defined ot a right to enjoy such property, made for 
a certain time, express or implied, or in perpetuity, m 
consideration ot a price paid or promised, or of money, 
a share of crops, service or any other thing of value, 
to be rendered periodically or on specified occasions to 
the transferor by the transferee, who accepts the trans- 
fer on such terms. 


The transferor is called the lessor, the transferee 
Lessor. IS called the lessee, the price is called the 

nnuro’ and" pretnium, and the money, share, seiMce or 
rent defined other thing to be so rendered is called the 
rent. 


106f In the absence ot a contract or local law or 
Duration of usage to the contrary, a lease of mimo\ cable 
m^absenc^of^ property for agricultural or manufacturing 
Witten conti- purposes shall be deemed to be a lease from 
>ear to ^ear 5 terminable, on the part ul 
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either lessor or lessee, by six months’ notice cxpirinj; 
with the end of a year of the tenancy , and a leatc 

of immo\eable property for an> other purpose shall be 

deemed to be a lease from month to month, terminable, 
on the part of either lessor or lessee, by fifteen da\b'’ 
notice expiring with the end of a month ol the tenancy . 

Every notice under this section must be in unttins 
signed by or on behalf of the person it, and 

either be sent by post to the party who is intended to 
be bound by it or be tendered or delivered personal h 
to such party, or to one of his family or servants at 
Ins residence, or ( it ^uch tender or deln erv is not 

piacticable) affixed to a conspicuous part ul the j)ruperl>* 

107 , A lease of immoveable property fiom }ear lo 
year, or for any term exceeding*' one vear, oi 
reserving a yeaily rent, can te made onlv 
by a registered instrument 

All other leases ot inimo\eable ])ruj>crtv ni<jv be 
made either by registered instrument or b> oial aKtce- 
incnt accompanied by delnery of possession , 

Where a lease ot immoveable property is made bs 
a registered instrument, such instrument o*, wheie theie 
are more instruments than one, each such instrument 
shall be executed by both the lessor and the lessee 

Pro\ided that the Local Government nui\, \Mth the 
j)re\Jous sanction ot the Go\eruor General in ("ouncil, 
honi time lo time, by notification in the local olhcial 
Gazette, direct that leases of . immo\ cable property, other 
than leases from year to vfear or tor any term e\<eed 
mg one \car, or leserMng a yeaily rent, or an\ < lass 
ol such leases, may be made by unregistered instrument 
or by oral agreement without delivery of possession. 
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108 . In the absence ot a contract or local usage 

Kights and to the contrary, the lessor and the lessee ot 
liabilities of , , , 

lessor and iminoveable propert^^, as against one another, 

lessee. respectiveK, possess the rights and are sub- 

ject to the liabilities mentioned in the rules next 
lollowing, or such of them as are applicable to the 
property leased 

(A) Rights and Liabilities of the Lessor. 

{a) The lessor is bound to disclose to the lessee 
any material defect in the property, with reference to its 
intended use, of which the former is and the latter is 
not aware, and which the latter could not with ordinary 
care disco\er . 

(6) the lessor is bound on the lessee’s request to 
put him in possession of the property ; 

(c) the lessor shall be deemed to contract with 

the lessee that, if the latter pays the rent resen ed by 
the lease and performs the contracts binding on the 

lessee, he may hold the property during the time limit- 

ed by the lease without interruption 

The benefit of such contract shall be annexed to 
and go with the lessee’s interest as such, and may be 
enforced by e\ery person m whom that interest is for 
the whole or any part thereof from time to time vested. 

(B) and Liabilities of tbc Lessee. 

id) If during the continuance* of the lease any 
accession is made to the property, such accession ( subject 
to the law relating to alluvion fcr the time being m 
force ) shall be deemed to be comprised in the lease : 

(e) jf by fire, tempest or flood, qi violence of an 
army or of a mob, or other irresistible force, any mat- 
erial part of the properlx be wholly destroyed or rendered 
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bubbtantially and permanently unfit tor the purpobes lor 
which it -vtas let, the lease shall, at the option of the 
lessee, be void * 

Provided that, if the injury be occasioned by the 
wronglul act or default ot the lessee, he shall not be 
entitled to a\ail himselt ot the benefit of this provision 

C/) if the lessor neglects to make, within a rea- 
sonable time after notice, any repairs which he is bound 
to make to the property, the lessee may make the same 
himself, and deduct the expense ot such repair with inter- 
est from the rent, or otherwise reco\er it from the lessor 

if the lessor neglects to make anv payment 
which he is bound to make, and which, it not made bv 
liirn, IS reco%erable from the lessee or against the propert>, 
the lessee may make such payment hmiteli, and deduct 
It wuth interest from the rent, or otlierwise reco\er it 
from the lessor 

Ui) the lessee Ina^ c\en after the determinalioii of 
the lease remove, at any time whilst he is in xiossession 
ot the property leased but not afterwards all things which 
he has attached to the earth provided he Iea^cs the 
property in the state m which he receued it 

(i) when a lease ot uncertain duration determines 
b> any means except the fault of the lessee, he or Ins 
legal representati\ e is entitled to all the crops planted 
or sown by the lessee and growing upon the propertv 
when the lease determines, and to free ingress and egress 
to gather and carry them 

U) the lessee may transfer absolutely or b\ way ut 
mortgage or sub-lease the whole or any part ot Ins 
interest in the propertv, and any transferee of such int- 
erest or part ma\ again transfer it. The lessee shall not, 
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by reason only of such transfer, cease to be subject to 
any of the liabilities attaching to the lease , 

nothing in this clause shall be deemed to authorise 
a tenant having an untransferable right of occupancy, 
the farmer of an estate in respect of which default has 
been made in paying re\enue, or the lessee of an estate 
under the management of a Court of Wards, to assign 
his interest as such tenant, farmer or lessee 

ik) the lessee is bound to disclose to the lessor 
any fact as to the nature or extent of the interest which 

the lessee is about to take, of which the lessee is, and 

the lessor is not, aware, and which materially increases 
the \alue of such interest 

it) the lessee is bound to pa> or tender, at the 
proper time and place, the premium or rent to the lessor 
or his agent in this behalf 

im) the lessee is bound to keep, and on the ter- 
mination of the lease to restore, the property in as good 
condition as it was m at the time when he was put in 
possession, subject only to the changes caused by rea- 
sonable wear and tear or irresistible force, and to allow 
the lessor and his agents, at all reasonable times during 

the term, to enter upon the property and mspect the 

rendition thereof and gne or lea\e notice of any defect 
in such condition , and, when such defect has been caused 
by any act or default on the part of the lessee, his 
servants, or agents, he is bound to make it good within 
three months after such notice has been gi\en or left : 

(//) if th* lessee becomes aware of any proceeding 
to recover the property or any part thereof, or of any 
encroachment made upon, or any interference with, the 
lessor’s rights concerning such property, he is bound to 
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gi\e, with reasonable diligence, notice thereot to the 
lessor . 

(o) the lessee may use the property and its pro- 
ducts (if any) as a person of ordinary prudence would 
use them if they were his own , but he must not use, 
or permit another to use, the property for a purpose 
other than that lor which it was leased, or fell or sell 
timber, pull down or damage buildings belonging to the 
lessor, or work mines or quarries not open when the 
lease was granted, or commit any other act which is 
destructne or permanently iniurious thereto 

(p) he must not, without the lessor’s consent, erect 
on the property any permanent structure, except for 
agricultural purposes 

on the determination of the lease, the lessee is 
bound to put the lessor into possession ot the property, 

109 . If the lessor transters the property leased, or 
i?ights of any part thereof, or any part of his interest 
ferS^ ^ therein, the transleree, in the absence ol a 
contract to the contrary, shall possess all the rights, and 
it the lessee so elects, be subject to all the liabilities 
of the ’essor as to the property or part transferred so 
long as he is the owner of it ; but the lessor shall not, 
by reason only of such transfer, cease to be subject to 
any of the liabilities imposed upon him by the leate, 
unless the lessee elects to treat the transferee as the 
person liable to him ’ 

ProMded that the transferee is not entitled to arr- 
ears of rent due before the transfer, and that, if the 
lessee, not having reason to beliexe that such transfer 
has been made, pa>s rent to the lessor, the lessee 
shall not be liable to pay such rent o\er again to the 
transferee* 
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The lessor, the transferee and the lessee may de- 
termine 'what proportion of the premium or rent reser\ecl 
by the lease is payable m respect of the part so trans- 
ferred, and, in case they disagree, such determination 
may be made by any Court ha\ mg jurisdiction to enter- 
tain a suit tor the possession of the property leased, 

no. Where the time limited by a lease ot immo\e- 
property is expressed as commencing from 
term comm- ^ particular day, in computing that time such 
cnceb <jay shall be excluded. Where no day ot 

commencement is named, the time so limited begins Irom 
the making of the lease 

Where the time so limited is a jear or a number 

Duration of of j/ears, in the absence of an express agree- 
Icase for a .... . , , , ,, , 

Neat*. ment to the contrary, the lease shall last 

during the whole anniversary of the day from which 

such time commences. 

Where the time so limited is expressed to be ter- 
Option to minable before its expiration, and the lease 
lease omits to mention at whose option it is so 

terminable, the lessee, and not the lessor, shall ha\ e 
such option, 

m. A lease of immoveable property determines:- 

Deter mi nat- 
ion of lease 

(a) by efflux of the time limited thtreb\ : 

id) where such time is limited conditionally on the 
happening of some e\ent-by the happening ot 
such e\ent 

(c) where the interest of the lessor in the property 
terminates on, or his power to dispose of the 
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iame extendb only to, the happening of any 
e\ent-by the happening of such e\ent , 

{^d) in case the interests of the lessee and the lessor 
in the whole of the property become \ebted at 
the same time in one person m the same right • 

( 43 ) by express surrender ; that is to say, in case the 
lessee yields up his interest under the lease to 
the lessor, by mutual agreement between them , 

t/) by implied surrender * 

t^) by forfeiture ; that is to say, (1) in case the lessee 
breaks an express condition which proMdes that 
on breach thereof the lessor may re-enter or (3) 
in case the lessee renounces his character as such 
by setting up a title in a third person or by 
claiming title m himself, or (3) the lessee is 
adjudicated an msoKent and the lease pro\ides 
that the lessor may re-enter on the happening 
of such c\ent and m any of these cates the 
lessor or his transferee gnes notice in writing! to 
the lessee of his intention to determine the lease ' 

(./?} on the expiration of a notice to determine the 
lease, or to quit, or of intention to quit, the 
property leased, duly gi\en by one party to the 
other. 

llliidiahou to itaiibL (f) 

A lessee accepts from his lessor a new lca*‘e of the property 
ftased, to take effect during the ccntiniancc of the tMstirg lease 
This IS an implied surrender of the former lease, and such lease 
determines thereupon 

112 . A forfeiture under section 111, clause is 
fefeiture^ waived by acceptance of rent which ha& be- 
come due bince the forfeiture or by distrees for tuch 
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rent, or by any other action on the part of the lessor showing 
an intention to treat the lease us subsisting 

Provided that the lessor is aware that the lorlei- 
ture has been incurred 

Provided, also, that, where rent is accepted attei 
the institution ot a suit to eject the lessee on the ground 
ol forfeiture, such acceptance is not a wai\er 

143 . A notice gj\en under section 111, clause (,7z), is 

of waned, with the express or implied consent 
notice to Quit ^ . « T 

of the person to whom it is gnen, by ain 

act on the part of the person gmng it showing an 

intention to treat the lease as subsisting 

iai A. the lessor, gi\es B, the lessee, notice to quit the pio- 
ptitv leased The notice e^p^res B tenders, cud A accepts, rent 
which has become due in respect of the j,roperty since the evpua.- 
tiun of the notice The iiotioe is WAi\ed 

(b) A, the lessoi, gi\es B, the lessee, notice to quit the pio- 
]icrtv leased The notice expires, and B remains m possession A 
gnes to B as lessee a second notice to quit. The first notice is 
waited 

414 * Where a lease of immoveable property has 
Relief again- determined by forfeiture for non-payment of rent, 
tu/non-w- lessor sues to eject the lessee, if, a I 

luent of rent the hearing of the suit, the lessee pays oi 

tenders to the lessor the rent m arrear, together with 

interest thereon and liis full costs of the suit, or gives 
such security as the Court thinks sufficient for making 
'-uch pajment withm fifteen da>s, the Court ina\, lu 
heu of making a decree for ejectment, pass an ordei 
lelieving the lessee against the forfeiture , and thereupon 
the lessee shall hold the property leased as it the tor- 

loiture had not occurrJ 



S. 114A ] 


70 


114 A. Where a lease ol imnio\eable property has 
Relief against determined by lorleiture for a breach ol an 
cwto!n’*other express condition which provides that on 
cases breach thereof the lessor may re-enter, no 

suit for ejectment shall lie unless the lessor has served 
on the lessee a notice in writing — 

(a) specifying the particular breach complained ol , 

and I 

(b) it the breach is capable of remedy, requiring the 
lessee to remedy the breach , 

and the lessee fails, within a reasonable time iroin the 
date of the service of the notice, to remedy the breach, 
if it IS capable of remedy' 

Nothing in this section shall apply to an evpress 
condition against the assigning, under- letting, parting 
with the possession, or disposing, ot the property leased, 
or to an express condition relating to iorfeiture in case 
of non-payment ot rent. 

HB, The surrender, express or implied, of a lease 
Effea o^sur- cd immoveable property does not prejudice an 
iorfeitnre on under-lease of the property or any part there- 
under-leases of previously granted by the lessee, on terms 
and conditions substantially the same ( except as regards 
the amount of rent ) as those of the criginal lease , 
but, unless the surrender is made for the purpose ol 
obtaining a new lease, the rent payable by, and the 
contracts binding on, the under-lessee shall be resiiect- 
ively payable to and enforceable by the lessor. 

The forfeiture ot such a lea‘-e annuls all such under- 
leases, except where such forteitiire has been procuretl 
by the lessor in fraud of the under-lessees, or relief 
against the forfeiture is granted under section Ilf. 



c S. 118 


77 


ll6. It a lesiice or under-lessee of propert> refmains 

Lifcct of ixi possession thereof after the deterxninatiou 
holding o\ei 

ot the lease granted to the lessee, and the lessor or his 
legal representatn e accepts rent trom the lessee or under- 
lessee, or otherwise assents to his continuing m possession, 
tlie lease is, in the absence of an agreement to the 
contrary, rene^^ed from year to 3 ear, or trom month to 
month, according to the purpose for which the property 
lb leased, as specified in section 106 . 

llhiithatiom 

(a) A iLts a house to B for hve vears B underlets the hou'ao 
to C at a monthlv rent of Ks 100 Ihe five veais c\piic, but ( 
continues in possession of the house cind pays the rent to A C s 
lease IS renewed from month to month 

(b) A lets a farm to B for the life of C C dies, but B cen- 
tmutis in possession with As assent Bs lease is renew'td fioui 
V ear to year 


117. None of tlie proMsions of this Chapter appl^ 
Lxempbon of to leases lor agricultural purpotes, eveept in 
.ijncultural I^ocal Goa ernment, ma 3 , b 3 " 

puriJoses notification published m the local official Ga- 
declare all or any oi such proMsions to be so 
applicable in the case of all or any of such leases, to- 
gether with, or subject to, those ot the local law, il 
any, for the time being in force. 

Such notification shall not take effect until the 
c\piry of si\ months from the date ot its publication 

CHAPTER VL 

Of Ezchasges. 


H 8 . When tAvo persons mutually tranter tl'c ov\ ner- 
" 1 xebangu ” *^bip of one thing tor the ownership of another, 
dchued i^either thing nor both thing*^ being money 
unbj tlie transaction is called an exchange. ” 
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A transler of property in completion oi an exchange 
can be made only in manner provided for the transfer 
of such property by sale. 

119. If any party to an exchange or any person 

Right of party claiming through or under such party is by 

fhmgr^ew- treason of any defect m the title of the other 

ed tn exchan- party deprived of the thing or any part of the 
ge 

thing receued by him in exchange^ then, unless a con- 
trary intention appears from the terms of the exchange, 
such other party is liable to him or any person claim- 
ing through or under him for loss caused thereby, or 
at the option of the person so deprived, for the return 
of the thing transferred, if still in the possession of such 
other party or his legal representatu e or a traiisleree 
from him without consideration. 


m. 

Rights and 
liabilities of 
parties 


Sa\e as otherwise pro\ided in this Chapter, 
each party has the rights and is subject to 
the liabilities of a seller as to that which he 


gives, and has the rights and is subject to the liabili- 
ties of a buyer as to that v/hich he takes. 


121. On an exchange of money, each party tLeieby 
iiNcliange of warrants the genuineness of the money gneii 

nionev 

by him. 

CHxVPTER YII. 


Of Gifts. 


122. “ Gift ” ifa the transler ol certain existing 
denned moveable or inimo\ eable property made volun- 
tarily and without consideration, by one person, 
called the donor, to another, called the donee, and ac- 
cepted by or on behalf of the donee. 
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Such acceptance must be made during the lifetime 

\ccLptance gf the donor and uhjie he is stilJ capable oi 

when to be 

made giving. 

If the donee dies before acceptance, the gitt is \oid 

123. For the purpose of malting a gift of immo'v e- 

UfocLcV property, the transfer must be effected 

by a registered instrument signed by or on 
behalf of the donor, and attested by at least two witnesses. 

For the purpose of making a gift of mo\eabIe pro- 
]>erty, the transfer may be effected either by a registered 
instrument signed as aforesaid or by delivery 

Such deliverj^ may be made in the same as- 

goods sold may be delnered. 

124. A gift comprising both e\isting and future 

Gift of pist- property is \oid as to the latter, 
mg and future 
pi oportv 

125. A gift of a thing to two or mure donees, ui 

Gift to sever- ^vhom one does not accept it, is \oid as to 
one does not f^be interest which he would ha\e taken had 
uceept he accepted. 

126. The donor and dgnee may agree that on the 

l^appenmg of any specified e\ent ivhich does 
pended or^" not depend on the will of the donor a gift 
revoked, shall be suspended or revoked , but a gift 

which the parties agree shall be revocable wholly or in 
part, at the mere^ will of the donor, is void y^holly or 
in part, as the case may be. 

A gift may also be revoked in any of the cases 
t ba\e want or failure of consideration) in which, if il 
were a contract, it might be rescinded, 

ba^e as aforesaid, a gift cannot be resolved. 
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Nothing contained m this section shall be deemed 
to affect the rights ot transferees for consideration 'with- 
out notice.’ 

lllitbit attorn 

(a) A gives a. lield to B, reserving to himself, with B’s assent, 
the right to take back the held in Ccise B and his descendants die 
before \ B dies without descendants in Vs lifetime V niav take 
back the held, 

(b) A gives a lakh of rupees to B, reset vmg to himself, with 
B*s assent, the right to take back at pleasure Ks 10,000 out of the 
lakh The gift holds good as to Ks 90,000, but is void as to 
Ks 10,000, which continue to belong to V 

127. When a gilt is m the form ot a wngle Iraiibler 
Onerous to the Same person ot several things ot whicli 
** * one IS, and the others are not, burdened by 

an obligation, the donee can take nothing by the gilt 
unless he accepts it tulK. 

Where a gitt is m the iurni ol two or moie se- 
parate and independent transfers to the same person ot 
se\eral things, the donee is at liberty to accept one ol 
them and refuse the others, although the lonner may 
be beneficial and the latter onerous. 

A donee not competent to contract and accepting 
Onerous gift pn perty burdened by any obligation is not 
bound by his acceptance. But il, after becom- 
ing competent to contract and being aware ot the 

obligation, he retains the property given, he becomes 
so bound 

llItMialtvvs 

(a) \ has ohaieb in X, a prosperous joint block company, and 

aUo bhares m V, a joint stock companj , in diihculties Heavy calls 
are expected in respect of the shares in V A gives B all his 
shares in joint stock companies B rcfu.es to accept the shares ni 
V He cannot take the ’•hares in X 
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(bj A ha\ing a lease for a term of years of a house at a 
rent which he and his representatives are bound to pay during the 
term, and which is more than the house can be let for, gives to 
J3 the lease, and also, as a separate and independent transaction, a 
sum of money, B refuses to accept the lease He does not by 
this refusal forfeit the money 

128 * Subject to the provisions of section 127, v;here 
Universal ^ gift consists of the donor’s whole property, 
donee. donee is personally liable for all the debts 

due by and liabilities of the donor at the time of the 
gift to the extent of the property comprised therein. 


129 . 

Saving of 
donations 
mo} ttt> cauba 
and Muham- 
madan law 


Nothing in this Chapter relates to gifts of 
moveable property made in contemplation of 
death, or shall be deemed to affect any rule 
of Muhammadan law. 


CHAPTER Vlir. 


Of Transfers of Actionable Claims. 


130. (/) The transfer of an actionable claim whether 

Transfer of with or Without consideration shall be effected 
only by the execution of an instrument in 
writing signed by the transferor or his duly authorised 
agent and shall be complete and effectual upon the execution 
of such instrument, and thereupon all the rights and 
remedies of the transferor, whether by way of damages 
or otherwise, shall vest in the transferee, whether such 
notice of the transfer as is hereinafter provided be given 
or not . 

Provided that every dealing with the debt or other 
actionable claim by the debtor or other person from or 
against whom the transferor would, but for such instru- 
ment of transfer as aforesaid, have been entitled to 
recover or enforce such debt or other actionable claim, 
shall ( bav e where the debtor or other person is a party 
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to the tranjifer or has received express notice thereof as 
hereinafter provided ) be valid as against such transfer 

(2) The transferee of an actionable claim may, upon 
the execution of such instrument of transfer as aforesaid, 
sue or institute proceedings for the same in his own 
name without obtaining the transferor’s consent to such 
suit or proceedings and without making him a party 
thereto. 

Exception — Nothing in this section applies to the 
transfer of a marine or fire policy of insurance. 

ation^, 

(t) A ownes money to B, who transfers the debt to C, B then 
demands the debt from A, who, not having received notice of the 
transfer, as prescribed in section 131. pays 13 The payment is valid, 
and C cannot sue A for the debt 

(u) A , effects a policy on his own life with an insurance 
Company and assigns it to a Bank for securing the payment of an 
existing or future debt If A dies, the Bank is entitled to receive 
the amount of the policy and to sue on it without the concurrence 
of A's executor, subject to the proviso in sub-stction (1) of section 
130 and to the provisions of section 132 

iSi. Every notice of transfer of an actionable claim 
Notice to be shall be in writing, signed by the transferor 
signed or his agent duly authorised in this behalf, 

or, in case the transferor refuses to sign, by the trans- 
feree or his agent, and shall state the name and address 
of the transferee. 

132. The transferee of an actionable claim shall 
t^i^S^o^f subject to all the liabilities and 

actionable equities to which the transferor was subject 
cUim jn respect thereof at the date of the transfer. 

llhiUiatioiis 

(t) A transfers to C a debt due to him bv B, A being then 
indebted to B C sues C for the debt due bv B to A In such 
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suit B IS entitled to set off the debt due by A to him , although 
C was unaware of it at the date of such transfer 

(u) A executed a bond m favour of B under circumstances 
entitling the former to have it delivered up and cancelled, B assigns 
the bond to C for value and without notice of such circumstances. 
C cannot enforce the bond against A 

433. Where the transferor of a debt warrants the 

Warranty of solvency of the debtor, the warranty, m the 
solvency of , c ^ ^ i 

debtor absence of a contract to the contrary, applies 

only to his solvency at the time of the transfer, and is 

limited, where the transfer is made for consideration, to 

the amount or value of such consideration. 

134. Where a debt is transferred fpr the purpose of 
Mortgaged securing an existing or future debt, the debt 

Q6Dt 

so transferred, if received by the transferor 
or recovered by the transferee, is applicable, first, in 
payment of the costs of such recovery . secondly, m or 
towards satisfaction of the amount for the time being 
secured by the transfer , and the residue, if any, belongs 
to the transferor or other person entitled to receive the 
same. 

135. Every assignee, by endorsement or other writing. 
Assignment of of a policy of marine insurance or of a policy 
manne^or^re of insurance against fire, in whom the property 
policy of ju the subject insured shall be absolutely 
insurance. y^gted at the date of the assignment, shall 
have transferred and vested in him all rights of suit as 
if the contract contained m the policy had been made 
with himself. 

186. No Judge, legal practitioner or officer connected 
Incapacity of -vvith any Court of Justice shall buy or traffic 
ected with or stipulate for, or agree to receive any 

Courts of share of, or interest in, any actionable claim, 
Justice Court of Justice shall enforce, at his 
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instance, or at the instance of any person claiming by 
or through him, any actionable claim, so dealt with by 
him as aforesaid. 

137. Nothing in the foregoing sections of this Chapter 
stocks^ shares or debentures, or to 
truments, etc instruments which are for the time being, by 
law or custom, negotiable, or to any mercantile docu- 
ment of title to goods. 

Explanation — The expression “ mercantile document 
ot title to goods ” includes a bill of lading, dock-warrant, 
ware-house keeper’s certificate, railway receipt, warrant 
or order for the delivery of goods, and any other docu- 
ment used in the ordinary course of business as proof 
of the possession or control of goods, or authorizing or 
purporting to authorize, either by endorsement or by 
delivery, the possessor of the document to transfer or 
recen e goods thereby represented. 
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the schedule. 


Number and year 


Subject, 


Extent of repeal 


( a ) Statutes. 


27 Hen, VIII. c 10 - 
13 Eliz c 5 
27 Eliz , c. 4 
4 Wm and Mary c 16 


Uses 

Fraudulent conveyances. , 
Fraudulent conveyances . , 
Clandestine mortgages 


The whole 
The whole 
The whole 
The whole 


( b ) Acts of the Governor General in Council. 


IX of 1842 
XXXI of 1854 
XI of 1855 


XXVII of 1866 
IV of 1872 


XX of 1875 


XVIII of 1876 

1 of 1877 


Bengal Regulation X of 
1798 

Bengal Regulation 
XVII of 1806 


Lease and release . 

Modes of conveying land . 

Mesne profits and impro- 
vements 


Indian Traustee Act 
Punjab Laws Act 

Central Provinces ILaws 
\ct 

Oudh Laws Act 

Specific Relief 

it ) Regulations 
Conditional sales 

Redemption 


The whole 
Section 17 

Section 1 , m the title, 
the words ** to mesne 
profits and,” and in the 
preamble **to limit the 
liability for mesne pro- 
fits and” 

Section 31 

So far as it relates to 
Bengal Regulations I 
of 1798 and XVII of 
1806 

So far as it relates to 
Bengal Regulations I 
of 1798 and XVII of 
1806 

So far as if relates to 
Bengal Regulation 
XVII of 1806 

In sections 35 and 36, 
the word ” in 
writing *' 


The whole Regulation 


The whole Regulation. 


Bombay Regulation V 
of 1827. 


Acknowledgment of debts , 
Interest . Mortgagees in 
possession. 


Section 15. 
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Election, When necessary, S 35 
Exchange, Definition, S 118 
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Right of party deprived of thing received m exchange, S 119. 
Rights and liabilities of parties, S 120 
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Of existing and future property, 124 
Onerous gifts, S 127 

Onerous gift to disqualified person, S 127 

Saving of donations mortis causa and Muhammadan Law, S 129, 
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To several, of whom one does not accept, S 125 
Transfer how effected, S 123 
When gift may be suspended or revoked, S 126 
Immoveable property, Burden of obligation imposing restriction on 
use of land or of obligatian annexed to ownership, but not amount- 
ing to interest or easement, S 40 
Definition, S 3 
fraudulent transfer, S 53 

Improvements made by bona fide holders under defective titles, 
S 51 

Joint transfer for consideration, S 45 

Priority of rights created by transfer, S 4S 

Kent bona fide paid to holder under defective title, S 50 

Transfer by co-owners of share in common property, S, 47 

Transfer by one co-owner, S 44. 

Transfer by ostensible owner, S 41 

Transfer by person authorised only under certain ciicumstances to 
transfei, S 38 

Transfer by person having authority to revoke former transfer, S 42 
Transfer by unauthorised person who subsequently acquires interest 
m property transferred, S 43 

Transfer of property pending suit relating thereto, S 52 
Transferee's right under policy, S 49 

Transfer for consideration by persons having distinct interests, 
S 45 

Transfer where third person is entitled to maintenance, S 39, 
Impiovements, to mortgaged property, S 63 A 
Incumbrance, Discharge of, on sale, S 57 
Instrument, Definition, S 3 
Interest, Keceipts m lieu of, S 77 
Lease, Definition, S 105 
Deteimmation of, S 111 

Duration of certain leases in absence of written contract or local 
usage, S 106 

Duration of, for a year, S 110 
Effect of holding over, S 116 

Effect of surrender and forfeiture on under-leases, S 115 
Exclusion of day on which term commences, S 112 
Exemption of leases for agricultural purposes, S, 117, 

How made, S 107 
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Option to determine lease, S 110 

Relief against forfeiture for non-payment of rent, S 114 
Relief against forfeiture m certain other cases, S 114 A 
Rights of lessor’s transferee, S 109. 

Lessee, Definition, S 105 
Lessor, Definition, S 105 
Rights and liabities of S lOS 
Marshalling, Securities, S 81 

Mortgage, Accession acquired in virtue of transferred ownership, 
S 63 

Accession to mortgaged property, S 63 S 70 
By deposit of title deed, S 58 S 96 
Cessation of interest S 84 

Charge of one of several co-mortgagors who redeems, S 95 87, 

Charge on proceeds of revenue-sale, S 73 33. 

Definition, S 58 
English mortgage, S 58. 

Implied contracts by mortgagor, S 65 
Liabilities of mortgagee m possession, S. 76 
Mortgage by conditional sale, S 58 

Mortgagee when bound to bring one suit on several mortgages 
S 67 A 

Mortgage to secure uncertain amount when maximum is expressed, 
S 79 

Mortgagor's power to lease, S 65 A 

Notice, etc , to or by person incompetent to contract, S 103 
No merger m case of subsequent encumbrance, S 101 
Obligation to transfer to third party instead of re-transference to 
mortgagor, S ^ 60 A 

Postponement of prior mortgagee, S. 78. 

Power of sale when valid, S 69. 

I’ower to deposit in Court money due on mortgage, S S3 
Priority, S 78 79 
Prohibition of taclcing, S 93 
Receipt in lieu of interest, S 77 
Redemption of portion of mortgaged property, S 60 
References to mortgagors and mortgagees to include persons deriv- 
ing title from them, S 59 A 
Renewal of mortgaged lease, S 61 S 71. 
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Kight of moitgagee in pobsebsion^ b 11 

Kight of mortgagee to foreclos^ure or sale, S '67 

Kight of mortgagor to redeem, S 60 

Rights of mesne mortgagee. S 94 

Right of redeeming co-mortgagor to expenses, S 95 

Right of usufructuary mortgagor to xecovcr possession, S 62 

Right to foreclosure or sale, S 67 

Right to inspection and production of documents, S 60 15 
Right to money deposited by mortgagor, S S3 
Right to proceeds of revenue sale or compensation on acquisition, 
S 73 

Right to redeem separately or simultaneously, S 61 
Right to sue for mortgage-monev, S 68 

Rights and liabilities of parties to anomalous mortgages, S, 9& 
Service or tender on or to agent, S, 103 
Simple mortgage, S 58 
Usufructuary mortgages, S 58 
Waste by mortgagor in possession, S 66 
^’^he^ to be by assurance, S 59 
Who may sue for redemption, S 91 
Mortgage Deed, Definition, S 58 
Mortgagee, Definition, S 5b 
Mortgage Money, Definition. S 58 
Mortgagor. Definition, S 5b 
Notice and Tender, S 102, S 103 
Notice of a Fact, Meaning of, S 3 
Ostensible Owner, Transfer by, S 41 
Part-performanct, S 53 A 
Perpetuity, Rule against, S 14 
Premium Definition, S 105 

Prior Disposition, Not affected by invalidity of ulteiior disposition, 
S 30 

l^rioritv, S 7b to 80 
Keceivor, Appointment of, S 69 

Registered, Definition, S 3 
JCent, Definition, S 105 
Sale, Contract for, S 51, 

Definition, S 54 
How made, S 54 
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Marshalling by subsequent purchaser, S 56. 

Provision by Court for incumbrance and sale free therefrom, 
S 57, 

Rights and liabilities of buyer and seller, S. 55. 

Subrogation, S 92 
Tacking, S 80 35 

Transfer of property, Conditional transfer, S 25 

Conditional transfer to one person coupled with transfer to an- 
other on failure of prior disposition. S 27 

Condition making interest determinable on insolvency or attempted 
alienation, S 12 

Condition restraining alienation S 10 

Condition that transfer shall cease to have effect in case specified 
uncertain event happens or does not happen, S 31 
Condition under, S 31 must not be invalid S 32 
Definition, S 5 

Operation of transfer, S. 8. 

Oral transfer, S 9 

Persons competent to transfer, S 7 

Prior disposition not affected by invalidity of ulterior disposition, S 30 
Restriction repugnant to interest created, S 11 
Transfer conditional on performance of act. no time being specified 
for peiformance, S 38 

Transfer conditional on performance of act, time being specified, 
S 34 

Transfe** contingent on happening of specified uncertain event, 
S 23 

Transfer for benefit of unborn person, S 13. 

Transfer in perpetuity for benefit of public, S 18 

Transfer by person authorized only under certain, ciroumstances to 

transfer, S 38 

Transfer to class some of whom come under sections 13 afid 14, 
S 15 

Transfer to members of a class who attain a particular age. S 22. 
Transfer to such of certain persons as survive at some period not 
specified, 24 

Transfer to take effect on failure of prior interest, S 16 
Ulterior transfer conditional on happening or not happening of 
specified event, S 28 
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What may be transferred , S 6 

When unborn person acquires vested interest on transfer for his 
benefit, S 20 

Transfer of Property of Act ISS:;, Power of High Court to make 
rules, S 104 

Short title, commencement, extent, S 1 9 

Ulterior Disposition, Prior disposition not affected bv invalidity of, 
S 30 

Unborn person. Transfer for benefit of, S 13 

Universal Donee. S, 128 

Vested interest, S 19 

Waiver, Of notice to quit, S 113. 

Waiver of Forfeiture, S 112. 
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TRANSFER OP PROPERTY 
( ACT IV OP 1882 ). 
CONXESN’rS. 

Pre \mble. 

CHAPTER I. 

Preliminary. 

Sections 

1. Short title. 

Commfencement. 

Extent. 

2. Repeal of Acts. 

Saving of certain enactments, incidents, rights, 
liabilities, etc. 

3. Interpretation-clause. 

4. Enactments relating to contracts to be taken as 
part of Contract Act. 

CHAPTER II. 

Of Transfers of Property by Act of Parties. 

( A) Transfer of Property, whether imvedble or tmftwveable. 

5. “ Transfer of property ” defined. 

6. What may be transferred. 

7 Persons competent to transfer, 
a. Operation of transfer. 

9. Oral transfer. 

10. Condition restraining alienation. 

11. Restriction repugnant to interest created. 

12. Condition making interest determinable on insol- 
\ency or attempted alienation. 

13. Transfer for benefit of unborn person. 

14. Rule against perpetuity. 

15. Transfer to class some of whom are under sect- 
ions 13 and 14. 



II 


16. Transfer to take effect on failure of prior interebt* 

1 7. Direction for accumulation, 

1 8. Transfer in perpetuity for benefit of public, 

19. Vested interest. 

20. When unborn person acquires vested interest on 
transfer for his benefit. 

21. Contingent interest. 

22. Transfer to members of a class who attain a 
particular age. 

23. Transfer contingent on happening of specified 
uncertain event. 

24. Transfer to such of certain persous as sur\ive 
at some period not specified. 

25. Conditional transfer. 

26. Fulfilment of condition precedent. 

27. Conditional transfer to ^ne person coupled with 
transfer to another on failure of prior disposition 

28. Ulterior transfer conditional on happening or not 
happening of specified event. 

29. Fulfilment of condition subsequent. 

30. Prior disposition not affected by invalidity of 
ulterior disposition'. 

31. Condition that transfer shall cease to have effect 
m case specified uncertain event happens or does 
not happen. 

32. Such condition must not be inv^alid. 

33. Transfer conditional on performance of act, no 
time being specified for performance. 

34. Transfer conditional on performance of act, time 
being specified. 

Eleciton. 

35. Election when necebsar>. 
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Apporttonmeni, 

36. Apportionment of periodical payments on deter- 
mination of interest of person entitled. 

37. Apportionment of benefit of obligation on se\erance- 

(B) Transfer of Immoveable Property* 

38. Transfer by person authorised only under certain 

circumstances to transfer. 

39. Transfer where third person is entitled to main- 

tenance 

40. Burden of obligation imposing restriction on use 
of land, or of obligation annexed to ownership, 
but not amounting to interest or easement. 

41. Transfer by ostensible owner. 

42. Transfer by person having authority to re\oke 

former transfer. 

43. Transfer by unauthorized person who subsequently 
acquires interest in property transferred. 

44 Transfer by one co-owner. 

45. Joint transfer for consideration. 

46. Transfer for consideration by persons ha\ing distinct 
interests. 

47. Transfer by co-owners of share in common property. 

48. Priority of rights created by transfer. 

49. Transferee’s right under policy. 

50* Rent bona fide paid to holder under defective title. 

51. Improvements made by bona fide holders under 
defecti\ e titles. 

52. Transfer of property pending suit relating thereto. 

53. Fraudulent transfer. 

53 A. Part performance. 

CHAPTER. HI. 

Of b\LES OF IMMOVE-M3LE PROPERTY, 
bale ” defined. 


54 . 
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bale how made. 

Contrart for sale. 

55. Rights and liabilities of buyer and seller. 

56. Marshalling by subsequent purchaser. 

Dischargi^ of tnciimbrances on Sale. 

57. ProMsion by court for incumbrance and sale freed 
therefrom. 

CHAPTEU IV. 

Of Mortgages of Immoveable Property and Cii akges 

58 “ Mortgage, ” “mortgagor,” “mortgagee” “ mortgage- 
money, ” and “ mortgage-deed ” defined. 

bimple Mortgage. 

Mortgage by conditional sale 
Usufructuary mortgage 
English mortgage. 

Mortgage by deposit of title deeds 
Anomalous mortgage. 

59. Mortgage when to be by assurance. 

59 A. References to mortgagors and mortgagees to 

include persons deriving title from them 
Rights afid Liabilities of Mortgagor, 

60. Right of mortgagor to redeem. 

Redemption of portion of mortgaged property. 

60A. Obligation to transfer to third party instead of 
re-transference to mortgagor 
6013 Right to inspection and production of documents. 

61. Right to redeem separately or simultaneously 
67,, Right of usufructuary mortgagor to reco\er poss- 
ession, 

63. Accession to mortgaged property 

Accession acquired m virtue of transferred ownership. 
63A. Improvements to mortgaged property. 

64, Renewal of mortgaged lease. 
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65. Implied contracts by mortgagor. 

6SA. Mortgagor’s power to lease. 

66. Waste by mortgagor in possession. 

Rights and Ltabihties of Mortgagee 
C7, Right to foreclosure or sale. 

67 A. Mortgagee when bound to bring one suit on 
several mortgages. 

68 Right to sue for mortgage-money. 

69 Power of sale 'when valid. 

69 A. Appointment of receivei. 

70. Accession to mortgaged property. 

71. Renewal of mortgaged lease. 

72. Rights of mortgagee in possession. 

73. Right to proceeds of revenue sale or compensation 
on acquisition. 

74. and 75. C Repealed ) 

76. Liabilities of mortgagee in possession. 

Loss occasioned by his default. 

77. Receipts in lieu of interest 

Priority, 

78. Postponement of prior mortgagee. 

79. Mortgage to secure uncertain amount when maximum 
IS expressed 

80. ( Repealed, ) 

Marshalling and Contribution, 

81. Marshalling securities. 

8 2. Contribution to mortgage-debt. 

Deposit in Court, 

83 Power to deposit in Court money due on mortgage. 
Right to money deposited by mortgagor. 

84. Cessation of interest. 

85. to 90. ( RepLaled, ) 
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Redemption. 

91. Who may sue for redemption. 

92. Subrogation. 

93. Prohibition of tacking. 

94. Rights of mesne mortgagee. 

95. Right of redeeming co-mortgagor to expenses. 

96. Mortgage by deposit of title deeds. 

97 ( Repealed. ) 

Anomalous Mortgages. 

98. Rights and liabilities of parties to anomalous 
mortgages. 

99 ( Repealed. ) 

Charges. 

100. Charges. 

101. No merger in case of subsequent encumbrance. 

Notice and Tender. 

102. Service or tender on or to agent. 

103. Notice, etc., to or by person incompetent to 
contract. 

104. Power to make rules. 

CHAPTER. 

Of Leases of Immoveable Propert\. 

105- “ Lease ” defined. 

“ Lessor, ” “ lessee, ” “ premium ” and “ rent *’ 
defined. 

106. Duration of certain leases in absence of written 
contract or local usage. 

107. Leases how made. 

108. Rights and liabilities of lessor and lessee. 

(a) Rights and Ltabtlthes of the Lessior. 

(B) Rights and Ltabtltites of the Lessee. 

109. Rights of lessor’s transferee. 
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110. Exclusion of day on which term commences. 
Duration of lease for a year. 

Option to determine lease. 

111. Determination of lease. 

112. Waiver of forfeiture. 

113. Waiver of notice to quit. 

114. Relief against forfeiture for non-payment of rent. 
114A. Relief against forfeiture in certain other cases. 

115. Effect of surrender and forfeiture on under-leases. 

116. Effect of holding over. 

117. Exemption of leases for agricultural purposes. 

CHAPTER VI. 

Of Exchanges 

118. “Exchange” defined. 

119. Right of party deprived of thing received in exchange. 

120. Rights and liabilities of parties. 

121. Exchange of money. 

CHAPTER VII. 

Of Gifts. 


122. “ Gift ” defined. 

Acceptance when to be-,^ made. 

123. Transfer how effected. 

124. Gift of existing and future property. 

125. Gift to several, of whom one does not accept. 

126. When gift may be suspended or revoked. 

127. Onerous gifts. 

Onerous gift to disqualified person. 

128. Universal donee. 

129. Saving of donations mortis catisa and Muhammadan 
law. 
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CHAPTEll VIIL 

Of TRVNstFRs OF Actionable Claims. 

130 Transfer of actionable claim. 

131. Notice to be in writing, signed. 

132 Liability of transferee of actionable claim. 

133. Warranty of sohency of debtor. 

134. Mortgaged debt. 

135. Assignment of rights under marine or fire polif^y 
of insurance. 

136. Incapacity of officers connected with Courts of 
Justice. 

137 SaMng of negotiable instruments, etc., 

THE SCHEDULE. 




